Volusia County

FLORIDA

TO: Chairman and Members DATE: February 26, 2010
Planning & Land Development
Regulation Commission

FROM: Christian Nagle, AICP PLDRC HEARING: March 9, 2010
Planner Il

SUBJECT: Variance Case V-10-009: Application of James DeMichael, DeMichael
Construction Co. LLC, agent for Olga Gretchyn, John Miles and Michael
and Elena Klasing, owners

REQUEST:

LOCATION:

PARCEL SIZE:

SUMMARY:

STAFF
RECOMMENDATION:

ATTACHMENTS:

Variance to Section 72-206(1) Nonconforming Lots to separate parcel 4832-
02-00-0170 from parcel 4832-02-00-0180 on RC (Resource Corridor) zoned

property.

The property is located on the northeast corner of Tomoka Farms Road and
Pioneer Trail, near the Silver Sands Bridle Club, in the rural community of
Samsula.

+ 20 acres combined
ADDRESS: 140 and 150 Belle Fountaine Avenue

Section 72-206(1) stipulates that adjoining, nonconforming lots owned by the
same person after the effective date or amendment of the zoning code are
considered an undivided lot for purposes of the code. Further, no portion of
the undivided lot can be sold or subdivided in a manner that does not comply
with the lot width and area requirements of their applicable classification.
Parcels 4832-02-00-0170 and 4832-02-00-0180 are nonconforming because
both parcels are each only £ 10 acres in a 25 acre minimum classification.
However, both parcels are 330 feet wide exceeding the classification’s
minimum 150-foot lot width standard. Parcel 4832-02-00-0170 was
purchased from Bountiful Lands Inc. on October 18, 1999, partially on
reliance of a nonconforming lot letter that was obtained and was accepted as
part of a county building permit for a home issued in 2000. According to the
property deed for parcel 4832-02-00-0180, it was purchased from Bountiful
Lands Inc. on December 20, 2001. A nonconforming lot letter, dated
November 23, 2009, from Volusia Title Services submitted with a county
building permit for an accessory structure showed that the same entity
(Bountiful Lands Inc.) owned both parcel 4832-02-00-0170 and parcel 4832-
02-00-0180 between March 7, 1996 and October 18, 1999 which is after the
effective date of the RC zoning classification of April 3, 1990.

Staff finds that the applicant has met all five criteria for granting the
requested variance to Section 72-206(1) Nonconforming Lots to separate
parcel 4832-02-00-0170 from parcel 4832-02-00-0180, and therefore
recommends approval of the requested variance.

1. Staff Report

2. Surveys and Site Plan

3. Staff Comments and Email Responses
4. Maps



Volusia County

FLORIDA

TO: Chairman and Members DATE: February 26, 2010
Planning & Land Development
Regulation Commission

FROM: Christian Nagle, AICP CASE NO: V-10-009
Planner I

SUBJECT: March 9, 2010 PLDRC public hearing regarding a variance to Section 72-
206(1) Nonconforming Lots to separate parcel 4832-02-00-0170 from
parcel 4832-02-00-0180 on RC (Resource Corridor) zoned property.
Applicant(s): James De Michael, DeMichael Construction Co. LLC, agent
for Olga Gretchyn, John Miles and Michael and Elena Klasing, owners

. BACKGROUND

The applicant is requesting the subject variance to Section 72-206(1) Nonconforming
Lots to allow parcels 4832-02-00-0170 and parcel 4832-02-00-0180 to be recognized as
legal nonconforming lots. According to Property Appraiser’'s records, Olga Gretchyn
and John Miles own parcel 4832-02-00-0170 and Michael A. and Elena M. Klasing own
parcel 4832-02-00-0180.

The Resource Corridor (RC) classification has a minimum 25-acre lot area. Parcels
4832-02-00-0170 and 4832-02-00-0180 are nonconforming because both parcels are
each only = 10 acres. Therefore, both parcels do not comply with the minimum lot area
requirement of the RC classification. However, both parcels are 330 feet in width and
exceed the minimum 150-foot lot width of the RC classification. Section 72-206(1)
stipulates that adjoining, nonconforming lots owned by the same person after the
effective date or amendment of the zoning code are considered an undivided lot for
purposes of the code. Further, no portion of the undivided lot can be sold or subdivided
in a manner that does not comply with the lot width and area requirements of their
applicable classification.

The requested variance is needed to allow the property owners to obtain future building
permits including a proposed accessory garage on parcel 4832-02-00-0170. The
applicant’s garage building permit is on hold pending the outcome of this request.

Approval of the requested Section 72-206(1) variance would allow the furtherance of
two nonconforming lots but is required to obtain zoning approval for the applicant’s
proposed accessory structure on parcel 4832-02-00-0170.

The property is in a Natural Resource Management Area, whose purpose is to protect

wetlands and other environmental assets. The two parcels are part of the Lake George
Pines Unrecorded Phase 1, which is an old exempt, subdivision.
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II. SITE INFORMATION

1. Location: The property is located at 140 and 150 Belle Fountaine
Avenue, west of Pierson.

2. Tax Parcel Numbers: 4832-02-00-0170 and 4832-02-00-0180

3. Property Size: + 20 acres (two + 10 acre parcels)

4. County Council District: 1

5. ECO Map: No

6. NRMA Review: Yes

LOCATION MAP AERIAL MAP
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7. Zoning and Land Use designations

DIRECTION | ZONING FUTURE CURRENT
LAND USE USE
Subject RC Environmental | Manufactured
Property: Systems modular
Corridor home &
accessory
structures
North: RC Environmental Vacant
Systems property &
Corridor single-family =
home
East: C Conservation Belle
Fountaine
Ave. then -
Govt owned | | I
p ro pe rty FUTURE LAND USE CLASIFICATION
South: RC Environmental Vacant s S —— S y—
Systems property
Corridor
West: RC & FR | Environmental Vacant
Systems property &
Corridor & mobile home
Forestry
Resource

lll. REVIEW CRITERIA AND ANALYSIS

Section 72-379 Variances of the Zoning Ordinance contains five applicable criteria by
which a variance application may be granted. The following staff evaluation is based on
these criteria:

(4)(i): Special conditions and circumstances exist which are peculiar to the land,
structure, sign, or building involved and which are not applicable to other lands,
structures, signs, or buildings in the same zoning classification.

The subject property is composed of two adjoining tax parcels, 4832-02-00-0170 and
parcel 4832-02-00-0180, that are zoned RC. Both parcels are each +10 acres and do
not comply with the minimum 25 acre lot area requirement of the RC classification.
Parcel 4832-02-00-0170 is already developed with a manufactured modular home and
accessory structures.

According to county records, a building permit for the modular home on parcel 4832-02-
00-0170 was issued in 2000. This permit was issued partially on reliance of a
nonconforming lot letter dated December 30, 1999, from the former land owner,
Bountiful Lands Inc., signed by Erik Allen, Esquire, which stated that neither the present
owner nor any prior owner since April 3, 1990 owned adjoining property.
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The applicant applied for a new building permit to construct a proposed accessory
garage on parcel 4832-02-00-0170 and a new nonconforming lot letter because the
parcel is less than 25 acres. The applicant became aware of Section 72-206(1)
Nonconforming Lots requirements that consider both parcels as an undivided lot for the
purposes of the Zoning Ordinance, after applying for the building permit.

The applicant’'s nonconforming lot letter, dated November 23, 2009, from Volusia Title
Services, and copies of property deeds shows that the same entity (Bountiful Lands
Inc.) owned both parcel 4832-02-00-0170 and parcel 4832-02-00-0180 between March
7, 1996 and October 18, 1999. The current owners of parcel 4832-02-00-0170, Olga
Gretchyn and John Miles, bought their property from Bountiful Lands Inc. on October
18, 1999, partially on apparent reliance of the above nonconforming lot letter, signed by
Erik Allen, Esquire. According to a copy of Michael A and Elena M Klasing’'s property
deed, they bought parcel 4832-02-00-0180 from Bountiful Lands Inc. on December 20,
2001.

The applicant has met this criterion because there are special conditions that are
peculiar to the subject property.

(4)(ii): The special conditions and circumstances do not result from the actions of the
applicant.

The above referenced special conditions and circumstances are not the result of the
applicant’s actions. Both parcels were sold by the same entity to separate buyers on
different dates. The applicant became aware of Section 72-206(1) Nonconforming Lots
requirements, after applying for a building permit to construct an accessory structure on
parcel 4832-02-00-0170; several years after the county issued a building permit. Both
parcels were sold in noncompliance with Section 72-206(1) requirements.

The applicant has met this criterion as the property owners purchased the parcels with
reliance of a nonconforming lot letter provided by the previous land owner.

(4)(iii): Literal interpretation of the provisions of this ordinance would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning
classification, under the terms of the ordinance, and would work an
unnecessary and undue hardship on the applicant.

Literal interpretation of Section 72-206(1) Nonconforming Lots requirements would not
deprive the property owners of rights commonly enjoyed by other conforming or legal
nonconforming properties in the RC zoning classification. However, denying the
property owners the ability to obtain a building permit to construct an accessory
structure on parcel 4832-02-00-0170 after the county has already issued a permit for a
home in 2000, will work an unnecessary hardship on the owners.

Granting the requested Section 72-206(1) variance would allow the subject parcels to
be legally separated into two parcels for purposes of the Zoning Ordinance. The
applicant has met this criterion.

(4)(iv): The variance granted is the minimum variance that will make possible the
reasonable use of the land, building, structure, or sign.
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The requested Section 72-206(1) variance is the minimum variance that will make
possible reasonable construction of a permitted accessory structure to the permitted
principal use on parcel 4832-02-00-0170. The proposed parcel separation will be in line
with the Lake George Pines Unrecorded Phase 1 layout plan.

(4)(v): The grant of the variance will be in harmony with the general intent and
purpose of this ordinance and the Volusia County Comprehensive Plan
Ordinance No. 90-10, as amended, and that such variance will not be injurious
to the area involved.

Granting the requested Section 72-206(1) variance is in harmony with the general intent
and purpose of the Zoning Ordinance because it does not create traffic congestion, fire
hazards, or block adequate light or air and would have insignificant affect on essential
governmental services. The requested Section 72-206(1) variance is unlikely to be
injurious to the immediate area.

The following Comprehensive Plan policy is applicable to the requested lot separation
variance:

Policy: 1.3.2.3: Zoning shall be examined to determine consistency with the
Comprehensive Plan. Consistency of zoning on specific parcels of land shall be
controlled by the Future Land Use Map. If more than one lot which is
inconsistent with the Future Land Use designation exists in single ownership at
the time of adoption of the Comprehensive Plan, the land involved must be
combined to meet the density requirements of that designation.

This policy applies because according to applicable property deeds, Bountiful Lands
Inc. owned both parcels 4832-02-00-0170 and 4832-02-00-0180 on September 29,
1988, before the Comprehensive Plan was adopted in 1990. The property’s
Environmental Systems Corridor Future Land Use designation has a maximum density
of one dwelling unit per 25 acres. However, granting the requested variance will not
allow another residential dwelling on parcel 4832-02-00-0170, due to the requirements
of Section 72-280 Erection of more than one principal structure on a lot, which do not
allow another residential dwelling on the parcel.

IV. STAFF RECOMMENDATION

Staff finds that the applicant has met all five criteria for granting the requested variance
to Section 72-206(1) Nonconforming Lots to separate parcel 4832-02-00-0170 from
parcel 4832-02-00-0180, and therefore recommends approval of the requested
variance.

V. AUTHORITY AND PROCEDURE

The commission may, except as otherwise provided in Section 72-379 of the Zoning
Ordinance, authorize, after due public notice upon application on a form prescribed by
the zoning enforcement official, such variance or variances from the terms of this
ordinance as will not be contrary to the public interest when, owing to special conditions,
a literal enforcement of the provision of this ordinance would result in unnecessary and
undue hardship. Said variance application shall be heard only if it is presented by the
person owning 51 percent or more of the specific area of land involved or upon an
administrative application by the county council.
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Any new information to be presented at the planning and land development regulation
commission for any application will be grounds to continue an application to the next
planning and land development regulation commission. Applicants shall inform and

provide staff with the new information prior to the planning and land development
regulation commission.
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VOLUSIA COUNTY
WRITTEN PETITION FOR A VARIANCE

Section 1003.01 (4) of the Zoning Ordinance of Volusia County, Ordinance 80-8, as
amended, requires that each applicant for a Variance submit a written petition as part of
the application. The written petition must clearly describe how the Variance request
satisfies all of the specific conditions necessary for the granting of the Variance, as listed
in the Ordinance. '

The following items must be completed in sufficient detail to allow the Building and Zoning
Division to determine if the application complies with the Ordinance (use additional sheets
if necessary):

A What special condition(s) and circumstance(s) exist which are peculiar to your
land, structure, building, or sign and are not applicable to other lands, structures,
buildings, or signs in the same zoning classification? Were these special
condition(s) and circumstance(s) the result of actions by you?
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B. How would literal interpretation of the Zoning Ordinance deprive you of rights
commonly enjoyed by other properties in the same zoning classification and be an
unnecessary and undue hardship on you?

Can__noF F O Imlmﬂf‘/t/

C. Explain how the Variance(s) you are requesting is/are the minimum Variance(s)
that will make it possible for you to make reasonable use of your land, building,
structure or sign:
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D. The general intent and purpose of the Zoning Ordinance and the Volusia County
Comprehensive Plan Ordinance No. 90-10 is to lessen congestion in the streets; to
promote public health, safety, morals, and the general welfare; to properly provide
for the use of land and governmental services; and to preserve the character,
appearance, and aesthetic qualities of Volusia County by regulating signs.

1. Is your request for Variance(s) consistent with this intent and purpose?

Yey

and

2. Explain how your request for Variance(s) will not be injurious to the surrounding
area:
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Applicant's Signature Date

Applicant’s Signature Date

G:\ADMIN\2008\WEBPAGE UPDATES\VARIANCE Package 2008.doc Revised 04/08




Inter-Office
Memorandum
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Volusia County

FLORIDA
TO: Christian Nagle, Planner Il DATE: February 11, 2010
FROM: Danielle Dangleman, Environmental Specialist 11|

SUBJECT: Planning & Land Development Regulation Commission meeting for

Date: March 9, 2010
Parcel #: 4832-02-00-0170 and 4832-02-00-0180
Case #: V-10-009, owners Olga Gretchyn and John Miles (0170)

And Michael and Elena Klasing (0180)

Environmental staff has reviewed the zoning application and conducted a site
inspection for the above mentioned parcels. A single-family residence with cleared
areas around the house, already exists on parcel 4832-02-00-0170. The area of
clearing is in uplands and had no signs of protected species. There are wetlands
along the western (rear) portion of this particular parcel. The structure that is
proposed is in the upland area and should not hinder the wetland or the 50 foot
buffer, as long as it is built in the area shown on the survey.

Parcel number 4832-02-00-0180 has wetlands in the rear (or western end) of the
property as well. There are uplands in the front of the parcel (eastern portion).

Both parcels are within the Natural Resource Management Area, which require a fifty
foot buffer.

This variance does not appear to have environmental impacts, therefore
Environmental Permitting does not object to this variance.
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