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k l GROWTH AND RESOURCE MANAGEMENT DEPARTMENT
\ ( PLANNING AND DEVELOPMENT SERVICES DIVISION
"V CURRENT PLANNING ACTIVITY
M 123 W. Indiana Avenue, DeLand, FL 32720

. (386) 736-5959
Volusia County

FLORIDA

PUBLIC HEARING: May 14, 2013 - Planning and Land Development Regulation
Commission (PLDRC)

CASE NO: V-13-029

SUBJECT: Variance to separate two nonconforming lots on Prime
Agriculture/Thoroughfare Overlay Zone (A-1C) and Prime
Agriculture (A-1) zoned property.

LOCATION: State Road 44, New Smyrna Beach

APPLICANT: lan McCaskill

OWNER(S): Larry McCaskill Trust and David Ott

STAFF: Scott Ashley, AICP, Planning Manager

. SUMMARY OF REQUEST

The applicant requests to separate two contiguous tax parcels, existing under different
ownership, that do not meet the minimum 10-acre lot area requirement of the A-1 zoning
classification. Section 72-206(1) Nonconforming Lots of the zoning code requires
commonly owned nonconforming lots or portions of lots that are nonconforming, to remain
in the same name and be combined as a single lot, because separately they do not meet
the required lot size of the applicable zoning classification. A variance to this code
provision is required to allow the parcels to remain separated.

The requested variance is:

A variance to section 72-206(1) Nonconforming lot to separate parcel 7223-01-01-0100
from parcel 7223-01-01-0101 on Prime Agriculture/Thoroughfare Overlay Zone (A-1C) and
Prime Agriculture (A-1) zoned property.

Staff recommendation: Approval subject to staff recommended conditions.
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1. Location: The property is located on the north side of
State Road 44 approximately 1,900 feet east from its
intersection with County Road 415, Samsula.

2. Parcel No(s): 7223-01-01-0100 and 7223-01-01-0101

3. Property Size: * 7.2 acres (subject property) and +£9.5 acres, respectively.

4. Council District: 3

5. Zoning: A-1

6. Future Land Use: AR

7. ECO Overlay: No

8. NRMA Overlay: No

9. Adjacent Zoning and Land Use:

DIRECTI | ZONING | FUTURE LAND USE CURRENT USE

ON
North: A-1 AR Developed with agriculture structures
and single-family dwelling farther north
East: A-1C AR Undeveloped state owned parcel
South: A-1C AR House of worship and recreational use
West: A-1C AR Nonconforming junk yard

10. Location Maps:

t — AA1

LOCATION MAP

AERIAL MAP
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[ll. BACKGROUND AND PREVIOUS ACTIONS

The property consists of parcels 7223-01-01-0100 (McCaskill) and 7223-01-01-0101 (Ott),
which is to the north and is developed with several improvements. Staff’'s review of
property deed history indicates that the parcels were held in single ownership as a single
parcel from at the least the late 1970s until 1985. In 1985, Parcel 7223-01-01-0100 was
improperly subdivided without county review, to create a new 9.5-acre parcel (7223-01-01-
0101), and left the remnant area of 7223-01-01-0100 as a 7.2-acre parcel. Mr. McCaskill
purchased parcel 7223-01-01-0100 in 2010 and Mr. Ott obtained 7223-01-01-0101 in
1997.

The property is within the Prime Agricultural (A-1) zoning classification that has a 10-acre
minimum lot area. The zoning code was amended in March 1984 to increase the A-1
zoning classification minimum lot area from 5 acres to 10 acres. The two contiguous
parcels were under single ownership as a single tax parcel after the ordinance change.

Under the code, no lot existing on the effective date of the ordinance shall be reduced in
area and width below the minimum requirements of its classification. A previous owner
created two parcels not in compliance with A-1 zoning classification. Subsection 72-206(1)
of the zoning code specifies that adjoining, nonconforming lots owned by the same person
on or after a certain code amendment date, are considered an undivided lot for the
purposes of the code. The property is by definition an undivided parcel. The previous
owner in the chain of titles should not have partitioned the original parcel to create the two
referenced parcels that do not meet the dimensional standards of the A-1 zoning
classification.

lll. REVIEW CRITERIA AND ANAYLSIS

Section 72-379 (1) a. 4 Variances of the zoning code contains five applicable criteria by
which a variance application may be granted. The following staff evaluation using these
criteria is as follows:

i. Special conditions and circumstances exist which are peculiar to the land,
structure, sign, or building involved and which are not applicable to other lands,
structures, signs, or buildings in the same zoning classification.

The property consists of two contiguous parcels that individually do not comply with the 10-
acre minimum lot area requirement of the A-1 zoning classification. Parcel 7223-01-01-
0100 was made nonconforming by a 1985 land deed that created the 9.5-acre Parcel
7223-01-01-0101. Neither parcel is considered a lot of record that may be eligible for
permit issuance under the county subdivision regulations.

Staff finds the application meets this criterion.
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ii. The special conditions and circumstances do not result from the actions of the
applicant.

The nonconforming status of the parcels 7223-01-01-0100 and 7223-01-01-0101 existed
before the current owners obtained their respective parcels, therefore, the circumstances
are not the result of the current owners’ actions.

Staff finds the application meets this criterion.

iii. Literal interpretation of the provisions of this ordinance would deprive the
applicant of rights commonly enjoyed by other properties in the same zoning
classification, under the terms of the ordinance, and would work an unnecessary
and undue hardship on the applicant.

Literal interpretation of code section 72-206(1) would require the two property owners to
combine their contiguous parcels. This would be an unnecessary hardship on each owner.
With resolution of the nonconforming status of parcels 7223-021-01-0100 and 7223-01-
01-0101 with this variance and subsequent land development action, each owner would be
eligible to obtain building permits.

Staff finds the application meets this criterion.

iv. The variance granted is the minimum variance that will make possible the
reasonable use of the land, building, structure, or sign.

This variance will address the lot status to allow two independent lots, and would allow
the properties to be eligible for permit application and review of principal and accessory
buildings and structures.

Staff finds that the application meets this criterion.

v. The grant of the variance will be in harmony with the general intent and purpose
of this ordinance and the Volusia County Comprehensive Plan Ordinance No. 90-10,
as amended, and that such variance will not be injurious to the area involved.

Granting this requested variance is in harmony with the general intent and purpose of the
zoning ordinance because it does not create traffic congestion, fire hazards, or blocks
adequate light or air and would have insignificant affect on essential governmental
services. The requested subsection 72-206(1) variance is unlikely to be injurious to the
immediate area.

The following Comprehensive Plan policy is applicable to the requested lot separation
variance:

Policy: 1.3.2.3: Zoning shall be examined to determine consistency with the
Comprehensive Plan. Consistency of zoning on specific parcels of land shall be
controlled by the Future Land Use Map. If more than one lot which is inconsistent
with the Future Land Use designation exists in single ownership at the time of



Page 5 of 14

adoption of the Comprehensive Plan, the land involved must be combined to meet
the density requirements of that designation.

This policy does not apply because according to county records the two parcels existed
before the Comprehensive Plan was adopted in 1990. The property’s Agriculture
Resource future land use designation has a maximum density of one dwelling unit per 10
acres. However, approval of this variance will recognize the current condition of two
separately owned tax parcels that existed in the same manner prior to adoption of the
comprehensive plan.

Staff finds that the application meets this criterion.
V. STAFF RECOMMENDATION

Staff finds that the application meets the criteria for approval of the requested variance.
Therefore, staff recommends approval of the variance to subsection 72-206(1)
Nonconforming lot to separate parcel 7223-01-01-0100 from 7223-01-01-0101 on Prime
Agriculture/Thoroughfare Overlay Zone (A-1C) and Prime Agriculture (A-1) zoned property,
subject to the following condition:

1. The applicant or property owners shall submit and complete a subdivision
application to the County Land Development office within 60-days from the date of
the letter of rendition for this variance approval, to legitimize Parcels 7223-01-01-
0100 and 7223-01-01-0101 as two lots of record under the applicable provisions of
the Chapter 72, Article Ill, Land Development Code, as amended.

VI. ATTACHMENTS

Variance site plan
Written petition
Reviewer comments
Maps

VII. AUTHORITY AND PROCEDURE

The commission may, except as otherwise provided in Section 72-379 of the zoning code,
authorize, after due public notice upon application on a form prescribed by the zoning
enforcement official, such variance or variances from the terms of this ordinance as will not
be contrary to the public interest when, owing to special conditions, a literal enforcement of
the provision of this ordinance would result in unnecessary and undue hardship. Said
variance application shall be heard only if it is presented by the person owning 51 percent
or more of the specific area of land involved or upon an administrative application by the
county council.

Any new information to be presented at the planning and land development regulation
commission meeting for any application will be grounds to continue an application to the
next planning and land development regulation commission meeting. Applicants shall
inform and provide staff with the new information prior to the planning and land
development regulation commission meeting.
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NORTH 172 TRACT 10
(Not Included)

1
\ Variance to separate the south 1/2 Tract 10, Block 1 (Parcel 7223-01-01-0101)
\ from the north 1/2 tract 10, Block 1 (Parcel 7223-01-01-0100)

LEGAL DESCRIPTION: The South 1/2 of Lot 10, Block 1, Section 23, Township 17 South, Range 32 East, Howe and
Currier’s Allotment, according to the map thereof recorded in Map Book 4, page 44, public

records of Volusia County, Florida. LESS AND EXCEPT that portion thereof conveyed to the

Florida Department of Transportation in Official Record Book 3817, page 978, public records of

Volusia County, Florida.

AKA: The North 477.52 feet of the South 1/2 of Lot 10, Block 1, Section 23, Township 17 South,
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VOLUSIA COUNTY
WRITTEN PETITION FOR A VARIANCE

Section 72-379(1)(a)(4) of the Zoning Ordinance of Volusia County, as amended, requires
that each applicant for a Variance submit a written petition as part of the application. The
written petition must clearly describe how the Variance request satisfies all of the specific
conditions necessary for the granting of the Variance, as listed in the Ordinance.

The following items must be completed in sufficient detail to allow Current Planning to
determine if the application complies with the Ordinance (use additional sheets if

necessary):

A. What special condition(s) and circumstance(s) exist which are peculiar to your
land, structure, building, or sign and are not applicable to other lands, structures,
buildings, or signs in the same zoning classification? Were these special
condition(s) and circumstance(s) the result of actions by you?

T, \4¥S  Tazel 4 J273-0(-0l-clol was

Solbdivisled L Prope Iy Whitel le-f 4 my isar‘”dc.\
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B. How would literal interpretation of the Zoning Ordinance deprive you of rights
commonly enjoyed by other properties in the same zoning classification and be an

unnecessary and undue hardship on you?
T podtd e ‘IV\C\:G\}.‘:LJ\C_ 4o oblaia
\ou\\\o\‘lﬂg '".i;_)f:(‘m:—;_g % Enjm\{f W\\r/ TI:V‘D]D((’{'\;/ _“D
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C. Explain how the Variance(s) you are requesting is/are the minimum Variance(s)
that will make it possible for you o make reasonable use of your land, building,
structure or sign:
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Revised 09711
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The general intent and purpose of the Zoning Ordinance and the Volusia County
Comprehensive Plan Ordinance No. 90-10 is to lessen congestion in the streets; to
promote public health, safety, morals, and the general welfare; to properly provide
for the use of land and governmental services;[End to preserve the character,
appearance, and aesthetic qualities of Volusia County by regulating signs.

1. Is your request for Variance(s) consistent with this intent and purpose?

ch \4* S

2. Explain how your request for Variance(s) will not be injurious to the surrounding
area:
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Applicant's Signature Date

Applicant's Signature Date

Revised 09/11
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£

(PROFE—SS}ONAL

TITLE AGENCY

N—

File No: N-8567 January 24, 2013

To: Zoning Department
County of Volusia
De Land FL 32720

RE: SR 44 New Smyrna Beach, FL 32168; Parcel 1.D.: 7223-01-01-0100

Subject Property:
See Attached
Exhibit “A”

To Whom It May Concern:

This letter is to Report that we have examined the Public Records of Volusia County, Florida, and
find that the present owner of the above described property is Larry N. McCaskill Living Trust, by
virtue of that certain Certificate of Title recorded in Official Records Book 6504, Page 3353, Volusia
County Florida.

As used herein, the term “owner” shall mean the owner of record as disclosed by a search and
examination of the Official Public Records for Volusia County, Florida.

This Report shows only matters disclosed in the aforesaid Public Records, and it does not purpott to
insure or guarantee the validity or sufficiency of any documents noted herein. This Report is not to
be construed as a warranty, or guarantee of title, or as a title insurance policy.

Further we certify that at no time since March 19,1984 up to and including January 16, 2013 has the
present owner of the above described property owned any adjacent or contiguous property
(including parcels across a public or private road). Our search revealed that prior owners of the
above described property have owned adjoining or contiguous property in the past.

Thank you for the opportunity to be of assistance. If we can be of further assistance to you, we
welcome you to contact our office.

Sincerely,

glazju,a,(zp bo% M%/Zﬂzy‘;u/

Patricia H. Schlemmer
Professional Title Agency
400 Canal Street

NSB, FL 32168
386-424-0994
386-424-9148
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Exhibit “A”

Legal Description

The South 1/2 of Lot 10, Block 1, Section 23, Township 17 South, Range 32 East,
liowe and Currier's Allotment, according to the map thereof recorded in Map Book
4, page 44, public records of Volusia County, Florida.

LESS AND EXCEPT that portion thereof conveyed to the Florida Department of
Transportation in Official Record Book 3817, page 978, public records of
Volusia County, Florida.

AKA: The North 47732 feet of the South 1/2 of Lot 10, Block 1, Section 23,
Township 17 South, Range 32 East, Howe and Currier's Allotment, according to the
map thereof recorded in Map Book 4, page 44, public records of Volusia County,
Florida.

As described in that certain Certificate of Title Recorded in Official Records Book 6504
Page 3353 of the Public Records of Volusia County Florida.
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AERIAL IMAGE DATE: 2012 1'= 300" VARIANCE

| CASE NUMBER
REQUEST AREA
] V-13-029
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