
GROWTH AND RESOURCE MANAGEMENT DEPARTMENT 
 PLANNING AND DEVELOPMENT SERVICES DIVISION  
            CURRENT PLANNING ACTIVITY 
            123 W. Indiana Avenue, DeLand, FL 32720 
            (386) 943-7059 

PUBLIC HEARING: July 8, 2014 - Planning and Land Development Regulation 
Commission (PLDRC) 

   
CASE NO: V-13-032

SUBJECT:        Variances to side yard requirements for an existing accessory 
structure on Urban Single-Family Residential (R-4) zoned 
property.

LOCATION: 128 Coquina Key Drive, Ormond Beach

APPLICANT: Tim Hassler, agent for owner 

OWNERS: Anthony and Jean Truman 

STAFF: Carol McFarlane, AICP, Planner II 

I. SUMMARY OF REQUEST 

The applicant is requesting variances to legalize existing structures, namely a screened 
pool enclosure.  In 2001, a pool permit was issued, but it was not built in accordance with 
the approved building permit plans.  The pool contractor never requested a final inspection 
for the pool permit.  In 2012, a code enforcement complaint was brought to the County’s 
attention and it was discovered that the screened enclosure structure was constructed 
within the required south side yard.  Approval of this variance will allow the owners to final 
the pool permit and resolve the code enforcement violation. 

The requested variance is: 

A variance to Section 72-277(1)(a) for a minimum south side yard from the required five 
feet minimum to six inches for an existing accessory swimming pool screened enclosure. 

Staff recommendation:  Denial, as the variance requested does not meet the five criteria. 
However, if the PLDRC does find that the variance request meets the five criteria, staff has 
recommended conditions of approval. 
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SITE INFORMATION 
1.  Location: The property is located on the west side of Coquina Key Drive 

approximately 480 feet northwest of its intersection with Egret 
Dunes Drive, Ormond Beach. 

2.  Parcel No(s):  3209-02-00-0860 
3.  Property Size: ±8,181 square feet 
4.  Council District: 4 
5.  Zoning: Urban Single-Family Residential (R-4)    
6.  Future Land Use:      Urban Medium Intensity (UMI) 
7.  ECO Overlay: No 
8.  NRMA Overlay:         No 
9.  Adjacent Zoning and Land Use: 

10.  Location Maps:

             Aerial Map                                Zoning Map 

DIRECTION ZONING FUTURE LAND 
USE

CURRENT USE 

North: R-4 UMI Single-family Residence 
East: R-4 UMI Single-family Residence and 

vacant residential 
South: R-4 UMI Single-family Residence 
West: R-4 UMI Single-family Residence 
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II. BACKGROUND AND PREVIOUS ACTIONS 

The subject property is comprised of one lot from the Coquina Key subdivision, which was 
platted in 2001 as a cluster subdivision. The current owners purchased the lot from the 
developer in February 2001 and pulled permits to construct a single-family residence (BP # 
20010910046) and a pool (BP # 20011008013) that same year.  According to the survey 
submitted by the applicant, the house lies 10 feet further to the south than what was 
approved on the building permit.  The building permit depicts an 11.5-foot setback from the 
north lot line and a 14-foot setback from the south lot line.  However, the survey submitted 
with this application shows the dwelling meeting a 20-foot setback from the north lot line 
and the 5-foot setback from the south lot line.

The swimming pool in question has a screened enclosure that rests atop a masonry wall. 
On the building permit, the masonry wall is three feet in height and lines up with the 
southern sides of the house.  The screened enclosure and masonry wall were not 
constructed in accordance with the approved pool permit. The height of the existing wall 
varies between 5.7 feet and 8.3 feet, and extends beyond the south face of the house by 
4.5 feet into the required side yard.

The contractor for the pool permit, Pools N Spas of Central Florida, never requested a final 
inspection for the pool, and that permit was subsequently never completed.  A certificate of 
occupancy for the house was issued on June 18, 2002.

In March of 2012, a complaint was received by the county that the pool permit had expired 
and that the screened enclosure is within the five-foot required setback for accessory 
structures.  In an effort to resolve the violations, the owner submitted to reinstate the 
previous permit.  Mr. Truman stated on the extension request that he tried to contact the 
original pool contractor, but the contractor would not return his calls.  Therefore, Mr. 
Truman applied for the permit extension under his own name. 

During the review of the permit, it was discovered that not only was the screened enclosure 
within the five-foot setback, but that it is also located within a platted five-foot drainage 
easement.  The homeowners petitioned to vacate that portion of the easement affected by 
the screened enclosure. On June 5, 2014, the Volusia County Council approved the 
vacation of the affected portion of the drainage easement.  The resolution is contingent 
upon the applicant obtaining a variance for the vacation area within nine months of the date 
of approval.  Failure to meet this condition shall serve to automatically repeal the vacation 
of the drainage easement.  The vacation resolution is attached for your review. 

REVIEW CRITERIA AND ANAYLSIS

The purpose of this variance is to legitimize an existing screened enclosure for a pool.  This 
will allow the applicant to move forward with their building permit and resolve code 
enforcement complaints. 

The site plan submitted with the variance application shows that the screened enclosure 
comes within six inches of the subject property’s south property line.  The original building 
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permit showed the screened enclosure flush with the residence, which is located 5.77 feet 
from the property line.  Instead, the screen enclosure protrudes from the residence and 
encroaches into the side yard and a drainage easement. As mentioned above, the county 
council has vacated the drainage easement conditioned upon approval of this variance. 

Section 72-379 (1) a. 4 Variances of the zoning code contains five applicable criteria by 
which a variance application may be granted by the commission.  The following staff 
evaluation using these criteria is as follows: 

i. Special conditions and circumstances exist which are peculiar to the land, 
structure, sign, or building involved and which are not applicable to other lands, 
structures, signs, or buildings in the same zoning classification. 

The only special circumstance in this case is that the structure has been in existence on 
this property since 2002.  The reason that the structure has been in existence on the 
property without meeting zoning setbacks is that the permit was never completed.  All 
properties in the same zoning classification must receive building permit approval.  
Therefore, the special circumstance is applicable to other lands. 

Staff finds that the variance request does not meet this criterion. 

ii. The special conditions and circumstances do not result from the actions of the 
applicant.

Since staff could not find a circumstance peculiar to the land, this variance request cannot 
meet this criterion. 

iii. Literal interpretation of the provisions of this ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning 
classification, under the terms of the ordinance, and would work an unnecessary 
and undue hardship on the applicant. 

Literal interpretation of the zoning code would require at least a partial demolition of the 
screen enclosure.  The screened enclosure could be rebuilt to fit within the required 
setbacks, but that would create an undue hardship on the applicant by requiring additional 
construction of the existing structure. 

Staff finds that the variance request can meet this criterion. 

iv. The variance granted is the minimum variance that will make possible the 
reasonable use of the land, building, structure, or sign. 

The variance requested is the minimum variance necessary to make possible the use of the 
pool area.  The screen enclosure and masonry wall could be moved without impeding on 
the use of the existing pool. 

Staff finds that the variance request does not meet this criterion. 
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v.  The grant of the variance will be in harmony with the general intent and purpose 
of this ordinance and the Volusia County Comprehensive Plan Ordinance No. 90-10, 
as amended, and that such variance will not be injurious to the area involved. 

Granting of this variance will not have an effect on traffic or the public health, safety or 
welfare.  There will be no impact on essential services or fire safety. The county council has 
vacated the drainage easement that existed on the property.

Staff finds that the variance request can meet this criterion with the staff recommended 
conditions.

III. STAFF RECOMMENDATION 

Staff finds that the requested variance does not meet all five criteria for the granting of a 
variance and must recommend denial of the variance to Section 72-277(1)(a) for a 
minimum south side yard from the required five feet minimum to six inches for an existing 
accessory swimming pool screened enclosure. 

However, if the PLDRC were to find that the variance request does meet the required 
criteria, staff recommends the following conditions: 

1. The variance is limited to the existing pool screen enclosure as indicated on the 
variance site plan prepared by Casey Land Survey, LLC and dated April 9, 2012. 
The structure cannot be enlarged, increased, or extended to further encroach or 
occupy greater area or other part of the side or other required yards of the 
property as described by the zoning ordinance without approval of a separate 
variance and/or building permits and inspections.

2. The property owner shall obtain all inspections for the screen enclosure in 
compliance with the plans submitted with this variance application prepared by 
Casey Land Survey, LLC and dated April 9, 2012, prior to 90 days from the 
rendition of this variance, unless the Zoning Enforcement Official extends the 
valid period. 

VI. ATTACHMENTS 

 Written Petition 
 Variance Site Plan/Survey 
 Reviewer Comments 
 Letters of Opposition/Support 
 Building Permit 20010910046 (excerpts) 
 Building Permit 20011008013 (excerpts) 
 Resolution 2014-81 
 Site Photos 
 Maps 
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VII. AUTHORITY AND PROCEDURE 

The commission may, except as otherwise provided in Section 72-379 of the zoning code, 
authorize, after due public notice upon application on a form prescribed by the zoning 
enforcement official, such variance or variances from the terms of this ordinance as will not 
be contrary to the public interest when, owing to special conditions, a literal enforcement of 
the provision of this ordinance would result in unnecessary and undue hardship.  Said 
variance application shall be heard only if it is presented by the person owning 51 percent 
or more of the specific area of land involved or upon an administrative application by the 
county council.

Any new information to be presented at the planning and land development regulation 
commission meeting for any application will be grounds to continue an application to the 
next planning and land development regulation commission meeting.  Applicants shall 
inform and provide staff with the new information prior to the planning and land 
development regulation commission meeting.
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VOLUSIA COUNTY
WRITTEN PETITION FOR A VARIANCE

(RESPONSE)

A. The subject property had a permit issued in 2002 to construct a single family courtyard home
with swimming pool (including spa) in the center and a 6 foot concrete wall completing the
enclosure. A separate contract was negotiated at the same time for the swimming pool, spa and
screen enclosure. The home was completed and a Certificate of Occupancy was issued in June
2002. The swimming pool contractor built the pool, spa and enclosure, passed all ongoing
inspections, but, unknown to the owner, never called for a final inspection. The owner assumed
the contractor had built the pool, spa and enclosure in conformity with current zoning and
building codes at that time and that the final inspection had been performed and the matter
was closed.

Approximately ten years later a Code Enforcement Complaint was issued against the petitioners’
property claiming that the southern portion of the pool and courtyard screen enclosure
encroaches in the 5’ side yard setback by 4.89 feet. The pool and courtyard screen enclosure
includes a 6 foot high precast concrete wall/ fence that divides the petitioner’s property from
the southerly neighbor’s property . Current zoning side yard setbacks of 5 feet preclude the
construction of any structure in the setback. At the western end (at the rear of the
pool/courtyard), the pool wall/fence screen enclosure turns north approximately 4 feet and ties
into the southern wall of the house and includes a screen door for access to the rear of the
property. The screen door enclosure is 99 ½” in height which is over the maximum 72”.

The survey submitted for the building permit shows that originally the home was to be placed
closer to the north property line, but it was actually built about eight feet further to the south.
Also, the swimming pool was to be even with the south end of the house, but was built further
to the south. This was all caused by the surveyor marking the property line incorrectly. Once the
house was built on the incorrect spot, it caused the pool to be moved further south. These
conditions created the encroachment.

The contractor’s remedy was to place a precast concrete wall/fence (without a foundation) in
lieu of a structure at the most southern part of the lot to allow enough room for the pool cool
deck area and provide the privacy wall originally planned. . At the western end (at the rear of
the pool/courtyard), the 4 foot long wall/fence is 99½” high instead of the maximum 72” to
allow for the screen door height and to give stability to the door and frame. These special
conditions and circumstances were caused by the contractor and not the result of any
intentional action by the petitioner.

B. The subject property lies in the Coquina Key Subdivision in Ormond by the Sea which was
platted as a “cluster” subdivision that allows 5 foot side yard setbacks. Literal interpretation of
the Zoning Ordinance would be an undue hardship on the petitioner since moving the enclosure
to within the 5 foot setback would place it over the spa and rendering it useless. Decreasing the

RECEIVED BY E-MAIL 

 Current Planning 

Date _______________ June 23, 2014
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height of the 99 ½” screen door enclosure would eliminate the door and deny the petitioner’s
rear access to the back yard. Only a variance(s) will provide relief for these conditions.

C. The request for variance(s) is the minimum required to allow the pool wall/fence and screen
enclosure to exist in its current condition. The encroachment is 4.89 feet into the setback. The
remaining 35 feet of the screen enclosure is attached to the petitioners’ home and tile roof
areas and exists in accordance with current zoning. The second variance request is for the
exceeded height limit on the screen door enclosure located on the west side of the pool
enclosure. Petitioner is asking for a variance of 27 ½”. Due to the enclosure’s design and
method of attachment, if the 4.89 feet of the affected area must be removed and the concrete
structure above the screen door be removed, then the structural integrity of the entire pool
wall/fence will be compromised. If the structures would have to be removed, not only would it
be costly, but will cause undue hardship, lower the resale value and change the architectural
design of the courtyard house plans. (There are five other courtyard homes in the Coquina Key
neighborhood.) Granting this variance(s) request will provide relief for this.

D. 1. The structure will not impede on public health and does not affect the character, appearance
and aesthetic qualities of the surrounding properties. In fact, the neighbor’s 6 foot high PVC
privacy fence obscures the petitioner’s structure from view.

2. The structure has existed since 2002 with no adverse affect and will not be injurious to the
surrounding area.
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VARIANCE
SITE PLAN 
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Inter-Office
Memorandum

TO: Carol McFarlane, Planner II         DATE: May 21, 2013

FROM: Danielle Dangleman, Environmental Specialist III

SUBJECT: Planning & Land Development Regulation Commission meeting for 
Date: July 9, 2013
Parcel #: 3209-02-00-0860
Case #: V-13-032, Anthony and Jean Truman, owners

Environmental Permitting (EP) has conducted a site visit and reviewed the 
Variance application for the Truman property. EP has no objection to the side 
setback requested under this Variance. 
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(6/27/2014) Carol McFarlane - Caser No:V-13-032 Page 1

From:                Gene Paul <gpaul3@cfl.rr.com>
To:                     "CMCFarlane@volusia.org" <cmcfarlane@volusia.org>
Date:                 6/26/2014 8:49 PM
Subject:            Caser No:V-13-032

We have been neighbors of Tony & Jean Truman in Coquina Key for the past ten years. We are aware 
that Mr; & Mrs. Truman have applied for a variance and we are in support of their request for this 
variance.
 
Please contact us at 386-852-1170 should you wish to discuss this matter in greater detail.
 
Gene & Mary Paul
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Building Permit #
20010910046
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Building Permit #
20011008013
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6/14/02

House facing east 12/11/2003

Photos provided by the Applicant
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Subject Property. 

Southeast doorway into pool area with 5.7-foot 
masonry wall. 

Southwest doorway into pool area with 8.3-
foot masonry wall. 

Photos provided by Public Works
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View inbetween 128 and 126 Coquina Drive 
from the southwest. 

View inbetween 128 and 126 Coquina Drive. 

View of the fence on 126 Coquina Drive from 
128 Coquina Drive. 

Pool area. 
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