
  

 
 

 GROWTH AND RESOURCE MANAGEMENT DEPARTMENT 

 PLANNING AND DEVELOPMENT SERVICES DIVISION  

 CURRENT PLANNING ACTIVITY 

 123 W. Indiana Avenue, DeLand, FL 32720 
 (386) 736-5959 
 
 
 

PUBLIC HEARING: July 12, 2016 - Planning and Land Development Regulation 
Commission (PLDRC) 

   

CASE NO:   V-16-003  
 

SUBJECT: Variance to the side yard requirement for an accessory structure 
(dock) on Urban Single-Family Residential/Indian River Lagoon 
Surface Water Improvements and Management Overlay Zone (R-
9W) zoned property.  

 

LOCATION:        6750 Turtlemound Road, New Smyrna Beach 

 

APPLICANT: F.A. (Alex) Ford, Jr., Esq. 
 

OWNERS: Estate of John A. Bollman III  
 

STAFF:  Scott Ashley, AICP, Senior Zoning Manager 
 

I. SUMMARY OF REQUEST 

 
The applicant is requesting variances to the yard requirement for an existing dock.  A dock 
permit issued in 2002 expired with no final inspection.  In the process of re-opening the 
permit, staff discovered that a portion the dock walkway encroaches into the north side 
yard, which needs to be resolved to enable the completion of the building permit 
application for the dock revision.  The regulations for a residential dock are in Section 72-
278 of the zoning code. 
 
Additionally, a property boundary dispute has developed between the subject property 
owner and an adjacent property owner over the perceived location of a waterfront property 
boundary.  This dispute affects the western section of the existing dock.  To maintain the 
existing dock location, and resolve the boundary issue, there is a second setback variance 
request. 
 
The requested variances are: 
 

1. A variance to section 72-278(5) to the minimum north side yard from the required 15 
feet to 4 feet for an existing dock, and  

 
2. A variance to section 72-278(5) to maintain a north side yard of 38.5 feet from the 

north side lot line extension for an existing dock (Variance 2) on Urban Single-
Family Residential/Indian River Lagoon Surface Water Improvements and 
Management Overlay Zone (R-9W) zoned property.   
 

Staff recommendation:  Approval, as the request can meet the applicable five criteria for 
granting variances subject to recommended conditions. 
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II. SITE INFORMATION 

 

1.  Location: The property is located west side of Turtlemound Road 
adjacent to the Indian River, in the community of Bethune 
Beach. 

2.  Parcel No(s):  8505-01-49-0210 
3.  Property Size: ±16,800 square feet 
4.  Council District: 3 
5.  Zoning: Urban Single-Family Residential/Indian River Lagoon 

Surface Water Improvement and Management Area (R-
9W) 

6.  Future Land Use:      Urban Low Intensity (ULI) 
7.  ECO Overlay: Yes 
8.  NRMA Overlay:         Yes 
9.  Adjacent Zoning and Land Use: 

 
  10.  Location Maps:  

              

                 ZONING MAP                                      FUTURE LAND USE MAP 

DIRECTI
ON 

ZONING FUTURE LAND USE CURRENT USE 

North: R-9W ULI Single-family dwelling and a vacant 
lot 

East: R-7W UHI Multifamily dwellings 

South: R-9W ULI Single-family dwelling 

West: RC Water Indian River 
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III. BACKGROUND AND PREVIOUS ACTIONS 

The subject parcel is located in the Bethune-Volusia Beach subdivision platted in 1940’s, 
and developed with a single-family residence since 1983.  The parcel consists of six platted 
lots, with Lot 21 the northernmost.  The parcel is located on A section of the Indian River 
labeled as Turner Flats on the county ArcGIS database. 
 
The applicant is requesting two setback variances 
so that he can maintain the existing dock location 
to resolve a setback encroachment, and to settle a 
boundary dispute.  This dock stretches from the 
shore across a lagoon to the Turner Flats section 
of the Indian River.  The property owner received a 
building permit in 2002 (#20020627003) to 
construct a dock structure.  Per the permit’s plot 
plan approved by the zoning staff, the straight 
alignment of the structure would meet a 15-foot 
north side yard from the extension of the parcel’s 
north lot line.  Per section 72-278 (5) of the zoning 
code, no dock can be less than 15 feet of any side 
lot line, or its extension into the water. 
 
During the course of a code compliance action, county staff determined that the original 
2002 permit expired without a final inspection.  As part of their request to reopen the 
expired permit through the county’s Building and Zoning Division, the owner provided an 
updated property survey.  Staff reviewed the new survey/plan and found that the dock was 
noncompliant with only a four-foot north side setback due to a dock design deviation.  If 
PLDRC approves the variance, the applicant can complete their permitting process to 
reinstate the permit and obtain a dock final inspection.  Compliance action is being held 
pending outcome of the variance request.   
 
The second variance is to address a property boundary dispute between the property 
owner and an adjacent owner (8505-01-49-0060) that has a potential settlement.  As 
mentioned above, a dock must meet the required setback provision from the side lot line or 
its extension into the water.  Per the Bethune-Volusia Beach subdivision plat, the north lot 
line of Lot 21 would project straight into the Indian River.  Presently, this north lot line 
extends over Turner Flats lagoon and a narrow land area to the Indian River.  The adjacent 
property owner is claiming ownership of the lagoon and the land area, where the western 
end of the dock meets the applicable dock setback from the extension of the applicant’s 
north lot line with a 38.5-foot setback.  Under a proposed private settlement, the subject 
property owner proposes to relinquish any ownership claim to the peninsula area to the 
adjacent property owner, which will shift the side lot line resulting in a future nonconforming 
setback for the eastern end of the dock.  Therefore, the applicant is seeking a variance to 
recognize the dock will not be any closer than 38.5 feet to the side lot extension of parcel 
8505-0149-0210.  A full description of the boundary dispute is outlined in the applicant’s 
written petition. 
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IV. REVIEW CRITERIA AND ANAYLSIS 
 
Variance Site Plan - The purpose for the variance is to allow for the reopening of an 
expired building permit.  Under section 72-277(5) of the zoning code, boat docks, or its 
extension into the water, may be located in water front yards but shall not be permitted 
within 15 feet of any side lot line.  With this variance case, a segment of the dock’s 
walkway is angled such that it encroaches beyond the applicable north setback by 11 feet.  
 
Variance Criteria - Section 72-379 (1) a. 4 Variances of the zoning code contains five 
applicable criteria by which a variance application may be granted by the commission.  The 
following staff evaluation using these criteria is as follows: 

 

i. Special conditions and circumstances exist which are peculiar to the land, 
structure, sign, or building involved and which are not applicable to other lands, 
structures, signs, or buildings in the same zoning classification. 
 
Variance 1: The special conditions and circumstances peculiar to the structure involved is 
that the dock already encroaches into the required side front yard.  The dock does not 
comply with the applicable side yard requirement of Section 72-282 of the zoning code, 
and needs to obtain a variance to address the encroachment and proceed with the county 
building permit process.   
 
Variance 2: The western end of the dock currently complies with the applicable code 
setback, but the dock will not be in compliance if the applicant reaches a legal settlement 
with an adjoining property owner of a property boundary dispute.  This is a unique 
circumstance not relatable to other lands or structures in the R-9 zoning classification. 
 
Staff finds that the variance requests do meet this criterion. 

 

ii. The special conditions and circumstances do not result from the actions of the 
applicant. 
 
Variance 1: Per the applicant, the special condition concerning the dock layout is the 
result of the actions of the original contractor, whom did not follow the permit plan nor 
called for the final inspection.  The property owner relied on the services of his professional 
contractor while absent from his property.  After learning of the construction issue more 
than 10 years after dock construction, the owner apparently sought to have the contractor 
resolve the dock encroachment, but the contractor refused.  However, the former owner is 
partially responsible as the contractor was his agent.  
 
Variance 2: The circumstances of this particular variance were not of the caused by the 
applicant or subject property owner. 

 

Staff finds that the variances can meet this criterion with appropriate conditions. 
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iii. Literal interpretation of the provisions of this ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning 
classification, under the terms of the ordinance, and would work an unnecessary 
and undue hardship on the applicant. 
 
Variance1: Literal interpretation zoning code requirements would make it difficult for 
the property owners to keep this preexisting structure.  Approximately 100 feet or more 
of dock structure must be physically removed, and reinstalled to meet the required side 
yard setback.  This would work an undue hardship on the current owner. 
 
Variance 2:  Literal interpretation of the provisions of this zoning code would work an 
unnecessary and undue hardship on the applicant if the dock were required to meet the 
applicable dock setback as a result of the potential settlement of a boundary dispute. 
 
Staff finds that the variance requests do meet this criterion. 

 

iv. The variance granted is the minimum variance that will make possible the 
reasonable use of the land, building, structure, or sign. 
 

Variance 1: The property owner has asked for the minimum variance that will allow the 
accessory dock structure to remain in place as shown on the survey.  The request is to 
satisfy the code compliance issue of an expired permit inherited by the current owner and 
to legitimize the noncompliant dock structure, all at the same time. 
 
Variance 2: The variance request is the minimum to allow the dock to remain in place as 
previously permitted by the county, and not have the dock shifted or realigned to a different 
location if necessary in the future. 
 
Staff finds that the variance requests do meet this criterion. 
 

v.  The grant of the variance will be in harmony with the general intent and purpose 
of this ordinance and the Volusia County Comprehensive Plan Ordinance No. 90-10, 
as amended, and that such variance will not be injurious to the area involved. 

 

Variances 1 and 2: Granting the requested variance does not create traffic congestion, fire 
hazards, or block adequate light or air and would have no foreseeable affect on essential 
governmental services.  There will be little impact to the scenic value of the neighborhood, 
as the existing dock extends to the Indian River, and the view to the properties to the north 
south of the subject property are not obscured. 
 
Staff finds that the variance requests do meet this criterion. 
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V. STAFF RECOMMENDATION       

 
Staff finds that the application can meet all five criteria to grant the requested variance.  
Therefore, staff recommends the PLDRC approve a variance to section 72-278(5) to the 
minimum north side yard from the required 15 feet to 4 feet for an existing dock (Variance 
1); and a variance to section 72-278(5) to maintain a north side yard of 38.5 feet from the 
north side lot line extension for an existing dock (Variance 2) on Urban Single-Family 
Residential/Indian River Lagoon Surface Water Improvements and Management Overlay 
Zone (R-9W) zoned property, subject to the following conditions: 
 

1. The applicant, property owner or authorized agent(s) shall submit the approved 
variance site plan to obtain and complete the required building permit and 
inspection for the dock along with the rendition letter as verification to the approval 
of the granted variances to the Volusia County Building and Zoning Division within 
60 days of the PLDRC action. 

   
2. The variance is limited to the dock structure as depicted on the as-built 

survey/variance site plan dated October 30, 2012, prepared by Daniel W. Cory 
Surveyor, LLC, and the dock shall not be enlarged, increased, or extended further to 
encroach or occupy any greater area of the property without approval of a separate 
variance and/or building permits.   
 

3. If the dock is destroyed, removed, or damaged in excess of 50% of its replacement 
cost at the time of proposed reconstruction, Variance 1 will be deemed invalid, and 
any reconstruction of the dock shall comply with all applicable requirements of the 
zoning code. 
 

VI. ATTACHMENTS 

• Written Petition 

• Survey 

• Variance Site Plan  

• Reviewer Comments 

• Letter of Support 

• Map Exhibits 
 

VII. AUTHORITY AND PROCEDURE 

 
The commission may, except as otherwise provided in Section 72-379 of the zoning code, 
authorize, after due public notice upon application on a form prescribed by the zoning 
enforcement official, such variance or variances from the terms of this ordinance as will not 
be contrary to the public interest when, owing to special conditions, a literal enforcement of 
the provision of this ordinance would result in unnecessary and undue hardship.  Said 
variance application shall be heard only if it is presented by the person owning 51 percent 
or more of the specific area of land involved or upon an administrative application by the 
county council.   

Any new information to be presented at the planning and land development regulation 
commission meeting for any application will be grounds to continue an application to the 
next planning and land development regulation commission meeting.  Applicants shall 
inform and provide staff with the new information prior to the planning and land 
development regulation commission meeting. 
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Inter-Office 

Memorandum 

 

  
TO:  Scott Ashley, Planning Manager   DATE:  November 5, 2015 
 
FROM:  Danielle Dangleman, Environmental Specialist III   
 
SUBJECT: Planning & Land Development Regulation Commission meeting for  
  Date:  October 13, 2015 
  Parcel #: 8505-01-49-0210 
  Case #:         V-16-003 
 
Environmental Permitting (EP) has reviewed the variance application.  The 
existing dock has been built within the Indian River Lagoon and is in the 
Natural Resource Management Area.  A wetland alteration permit has been 
issued and closed for this dock.  The wetland final for this dock was passed in 
2011.  EP has no objection to this request.  However, if any future 
construction is to be done on this dock a new wetland alteration permit will be 
required.   
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STAFF REVIEW COMMENTS 

 

PLDRC Hearing Date: July 12, 2016 

Ford-Bollman 

V-16-003 
 

BUILDING ZONING AND CODE ADMINISTRATION 

 

Tom Reynolds, Chief Building Inspector  
 

Comments: 
 
The property owner, Mr. John Bollman, hired a contractor,Hardee Construction, to build a 
dock at the rear of 6750 Turtlemound Road, New Smyrna Beach, in 2002.  The contractor 
obtained a building permit (20020627003). The permit was issued with conditions detailing 
method(s) of construction, placement of the structure,and a requirement for a "final 
inspection" approval.   
 
There is no record of an inspection scheduled by the permit holder, as required.  Records 
show the building permit expired on August 7, 2003, due to a lack of activity.  Building 
permits are typically issued for six (6) months.  If there is an inspection approval prior to the 
end of that six (6) month period, the building permit will remain open an additional six (6) 
months and that will continue as long as inspection approvals are obtained.   
 
In this case there was only one required inspection, the final. This became an issue in 
2012 when a complaint was received and violation cases opened regarding a 
dock/boathouse built at the end of the dock that had been built in 2002.  Mr. Bollman had 
the dock/boathouse removed but wanted to keep the original dock that had been built in 
2002.  As it turned out, the original dock had not been built in conformance with the permit 
conditions.  Rather than building the dock straight off the rear of the property as shown on 
the reviewed plans, the dock had been constructed in a zig zag pattern and a portion of the 
structure crossed over into a required setback area.   
 
Removing the dock/boathouse located at the end of the original dock had resolved one of 
the cases opened in 2012, work without a permit. There was a second case for the expired 
permit.  Mr. Bollman wanted to maintain the dock as it had been originally built.  The 
original permit would have to be modified to reflect the change in the configuration and 
zoning would not authorize the structure in the required setback.   
 
As a result of no activity toward obtaining a resolve to the situation, the case 
(CEB2012076) was referred to The Code Enforcement Board for hearing.  The property 
owner was first notified of the violation on June 12, 2012.  The case was found in non-
compliance on June 19, 2013.  There have been six amended orders allowing the property 
owner to work with adjoining property owners and seek legal & administrative remedies.  
The last hearing on October 21, 2015 continued The Hearing to Fine to December 16, 
2015.   

*     *     *     *     *     * 
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