
 
  
 
 GROWTH AND RESOURCE MANAGEMENT DEPARTMENT 
 PLANNING AND DEVELOPMENT SERVICES DIVISION  
 123 West Indiana Avenue, DeLand, Florida 32720 
 (386) 736-5959 
 
 
PUBLIC HEARING: September 12, 2017 - Planning and Land Development 

Regulation Commission (PLDRC) 
   
CASE NO:   V-17-057  
 
SUBJECT:        Variances to Section 72-277(7) for an unenclosed stairway on a 

single-family dwelling in Urban Single-Family Residential/Indian 
River Lagoon Surface Water Improvements and Management 
Overlay (R-9W) zoned property.  

 
LOCATION:        850 Grouper Avenue, New Smyrna Beach 
 
APPLICANT: George Barrett, Beach Towne Construction, agent for owner 
 
OWNER(S): Michael and Beverly Johnson 
 
STAFF:  Scott Ashley, AICP, Senior Zoning Manager  
 
I. SUMMARY OF REQUEST 
 
The applicant is requesting a variance to bring into compliance an unenclosed stairway to a 
single-family residence.  The property received a building permit for a single-family 
residence in March 2014, but the front entry stairway was erroneously constructed within 
the front yard.  Approval of this variance will allow the stairway to remain in its current 
configuration. 
 
The requested variance is: 
 
A variance to Section 72-277(7) for a front yard from the allowable 21.5 feet to 17.8 feet for 
an existing, unenclosed stairway on a single-family dwelling in Urban Single-Family 
Residential/Indian River Lagoon Surface Water Improvements and Management Overlay 
(R-9W) zoned property. 

 
Staff recommendation:  Approve the variance request, case number V-17-036, as the 
application can meet all five criteria for granting said variance. 
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II. SITE INFORMATION 

1.  Location: South side of Grouper Avenue, ±128 feet west of its 
intersection with Engram Road, New Smyrna Beach. 

2.  Parcel No(s):  8505-01-60-0090 
3.  Property Size: ±5,000 square feet 
4.  Council District: 3 
5.  Zoning: Urban Single-Family Residential/Indian River Surface Water 

Improvements and Management Overlay (R-9W) 
6.  Future Land Use:       Urban Low Intensity (ULI) 
7.  ECO Overlay: No 
8.  NRMA Overlay:         No 
9.  Adjacent Zoning and Land Use: 

 
10.  Location Maps:  

      

                       Zoning Map                            Future Land Use Map 

DIRECTION ZONING FUTURE LAND 
USE 

CURRENT USE 

North: R-9W ULI Single-family Residence 
East: R-9W ULI Single-family Residence 

South: R-9W ULI Single-family Residence 
West: R-9W ULI Vacant Residential 
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III. BACKGROUND AND PREVIOUS ACTIONS 
 
The applicant was granted approval of this same requested variance for a front yard by the 
PLDRC in 2014, under case V-14-052.  However, the applicant did not satisfy an approved 
condition to obtain all building permits and inspections for the stairway building permit 
(20140328043) prior to the expiration date of the 2014 variance.  Therefore, the previous 
case approval subsequently expired.  In October 2015, the applicant was granted a 60-day 
extension of the variance to complete the applicable permit, but he was unable to meet the 
timeframe. 
 
The subject parcel is comprised of lots from the Bethune Volusia Beach plat.  The parcel is 
rectangular and is 5,000 square feet in size.  In 2003, the owners at the time received a 
variance to separate the lots.  In March 2014, a building permit was issued (20130201040) 
for the development of a three-story, single-family residence.  During the design of the 
house, the topography of the site was misjudged, and the front entry stairs had to be 
constructed longer than anticipated.  Since the house was built first, the stairs were 
constructed in the required front yard.  The applicant is requesting this variance to 
legitimize the stairway in its current location. 
 
The county issued a certificate of occupancy for the new house in 2014.  A building permit 
for the stairway was under review to allow consideration of the stairs separately from the 
house.  Approval of the previous variance allowed issuance of the front stairway permit.   
 
 
IV. REVIEW CRITERIA AND ANAYLSIS 
 
The survey submitted shows a three-story house setback a distance of 25 feet from the 
front property line, and a stairway that is setback a distance of 17.8 feet from the front 
property line.  According to section 72-277(7), “…unenclosed stairways may project into 
any yard for 3.5 feet or half of the yard wherever is less”.  The unenclosed stairway 
encroaches into the required yard by 7.2 feet, which exceeds the allowances of the zoning 
code by 3.7 feet. 
 
The applicant has attempted to redesign the stairs so that they meet the front yard 
setbacks (see exhibits), but due to the height and angle of the stairs, the redesign cannot 
meet building code requirements.  The first exhibit shows that the stairs cannot be reduced 
in length, because it would create an unsafe structure.  The second exhibit shows that the 
stairs cannot be extended further along the outside of the house because it would then 
obstruct access to one of the two garages located on either side of the stairway.   
 
The third and fourth exhibits show the immediate neighborhood and the front setbacks for 
those houses.  The applicant is showing the potential footprints of vacant properties if they 
were to be developed.  The public record on these properties show that out of the 12 
properties shown in exhibit 3, four of them have variances, and three properties are vacant. 
Therefore, only three properties have developed without the benefit of variances.  The 
previously approved variances are listed in the table below. 
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Property Address Case Number Variances Granted 

839 Grouper Avenue V-82-B068 Front yard variance on Grouper Avenue from 25 feet to 
10 feet; and Lot size variance from 7,500 sf to 4,900 sf.

845 Grouper Avenue V-90-019 Front yard variance on Grouper Avenue from 35 feet to 
23’10”; and East side yard variance from 7 feet to 4 feet

6499 Engram Road V-83-B003 Front yard variance on Grouper Avenue from 25 feet to 
10 feet 

6500 Engram Road V-82-B035 Front yard variance on Grouper Avenue from 25 feet to 
11 feet 

 
Section 72-379 (1) a. 4 Variances of the zoning code contains five applicable criteria by 
which a variance application may be granted by the commission.  The following staff 
evaluation using these criteria is as follows: 
 
i. Special conditions and circumstances exist which are peculiar to the land, 
structure, sign, or building involved and which are not applicable to other lands, 
structures, signs, or buildings in the same zoning classification. 
 
There are special circumstances to be considered for this variance in that the house and 
the stairs have already been constructed.  Given the height of the stairs, and the location of 
garages on either side of the stairs, it is impossible for the stairs to be redesigned within the 
3.5-foot footprint and still meet the Florida Building Code. 
 
Staff finds that the variance requests can meet this criterion with the staff recommended 
conditions. 
 
ii. The special conditions and circumstances do not result from the actions of the 
applicant. 
 
The special circumstance described in the above paragraph does result from the actions of 
the applicant.  Beach Towne Construction designed the house, submitted permits for 
construction, and performed the construction. 
 
Staff finds that the variance request cannot meet this criterion. 
 
iii. Literal interpretation of the provisions of this ordinance would deprive the 
applicant of rights commonly enjoyed by other properties in the same zoning 
classification, under the terms of the ordinance, and would work an unnecessary 
and undue hardship on the applicant. 
 
Literal interpretation of the zoning code would require demolition of the existing stairway 
and a redesign of the house to accommodate code requirements.  The applicant has 
submitted some alternative design options to demonstrate that the redesign would either 
create a safety hazard or block access to a garage.  Another design option would be to 
create a stairway entry along one of the sides of the house.  As evidenced in the building 
permit for the house, retention areas required of the Indian River Lagoon Surface Water 
Improvements and Management Overlay are located on either side of the house. 
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Staff finds that the variance request can meet this criterion with the staff recommended 
conditions. 
 
iv. The variance granted is the minimum variance that will make possible the 
reasonable use of the land, building, structure, or sign. 
 
The variance requested is the minimum variance necessary to make possible the use of the 
stairs as constructed.  Staff is recommending that the variance be limited to the existing 
stairs, and that no other portions of the house may intrude into the front yard and that the 
stairs may not take up any greater area. 
 
Staff finds that the variance request can meet this criterion with the staff recommended 
conditions. 
 
v. The grant of the variance will be in harmony with the general intent and purpose of 
this ordinance and the Volusia County Comprehensive Plan Ordinance No. 90-10, as 
amended, and that such variance will not be injurious to the area involved. 
 
Granting of this variance will not have an effect on traffic or the public health, safety or 
welfare.  There will be no impact on essential services or fire safety.  The residence has a 
two-car garage and ample driveway space.  Staff does not anticipate that the structure will 
have an impact on traffic.  The presence of stairs in the front yard is considered a minimal 
impact to the neighborhood aesthetics.   
 
Staff finds that the variance request can meet this criterion with the staff recommended 
conditions. 
 
 
V. STAFF RECOMMENDATION 
 
Staff finds that the requested variance meets all five criteria for the granting of a variance 
and recommends the PLDRC approve a variance to Section 72-277(7) for the front yard 
from the allowable 21.5 feet to 17.8 feet for an existing, unenclosed stairway on a single-
family residence in Urban Single-Family Residential/Indian River Surface Water 
Improvements and Management Overlay (R-9W) zoned property, subject to the following 
conditions: 
 

1. The variances are limited to the proposed construction of an unenclosed 
stairway as indicated on the variance site plan provided with building permit 
20140328043.  The structure cannot be enlarged, increased, or extended to 
further encroach or occupy greater area or other part of the front or other 
required yards of the property as described by the zoning ordinance without 
approval of a separate variance and/or building permits and inspections.  
 

2. The property owner shall obtain all building permits and inspections for the 
additions in compliance with the plans submitted with this variance application 
prepared for building permit 20140328043 prior to the expiration date of this 
variance, unless the valid period is extended by the Zoning Enforcement Official. 
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VI. ATTACHMENTS 
 

 Written Petition 
 Survey 
 Site Photos 
 Exhibits 
 Reviewer Comments 
 Excerpt from building permit 20130201040 
 Maps 

 
 
VII. AUTHORITY AND PROCEDURE 
 
The commission may, except as otherwise provided in Section 72-379 of the zoning code, 
authorize, after due public notice upon application on a form prescribed by the zoning 
enforcement official, such variance or variances from the terms of this ordinance as will not 
be contrary to the public interest when, owing to special conditions, a literal enforcement of 
the provision of this ordinance would result in unnecessary and undue hardship.  Said 
variance application shall be heard only if it is presented by the person owning 51 percent 
or more of the specific area of land involved or upon an administrative application by the 
county council.   
 
Any new information to be presented at the planning and land development regulation 
commission meeting for any application will be grounds to continue an application to the 
next planning and land development regulation commission meeting.  Applicants shall 
inform and provide staff with the new information prior to the planning and land 
development regulation commission meeting. 
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