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PRESENT: 

CHAD LINGENFELTER, Chair 
HARRY WILD, JR., Vice-Chair 
VIKKI LEONARD 
PETE ZAHN 
JERRY SMITH 
DONALD NEEDHAM 
CHARLES CINO, Board Attorney 
RUSS BROWN, Assistant County Attorney 
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MEGHAN LINDSEY, Code Enforcement Board Clerk 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3 

P R O C E E D I N G S 

MR. LINGENFELTER: CEB2018358, Blake Bailey 

and Shannon Bailey. I'm gonna read all of these, 

handle these cases together, Margaret? 

MS. GODFREY: Yes. 

MR. LINGENFELTER: Okay. Possible violation 

of Volusia County Code of Ordinances, Chapter 22-2, 

Sections 105.1 and 109.3, construction without 

required permits, expired pool and fence permit at 

103 Capri Drive near Ormond Beach. 

CEB2018359, possible violation of Volusia 

County Code of Ordinances, Chapter 72, Article II, 

Division 7, Section 72-241, maintaining a duplex 

dwelling or use where not permitted at 103 Capri 

Drive. 

CEB2018360, possible violation Volusia County 

Code of Ordinances, Chapter 22-2, Sections 105.1 

and 109.3, construction without the required 

permits for interior remodel. 

Those three cases. Okay. All right. Is 

there a respondent? 

MS. GODFREY: Mr. Elkind is here. 

MR. LINGENFELTER: Okay. Name and address for 

the record and do you wish just to provide us 

information or are you gonna contest these 
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violations? 

MR. ELKIND: Good morning. My name is Darren 

Elkind. My professional address is 505 Deltona 

Boulevard. I typically start any presentation 

with, it's my pleasure to be here this morning, but 

since it's the Code Enforcement Board, I can't in 

good conscience say that. 

With that said, Mrs. Bailey, Shannon Bailey, 

is here and she is going to provide some testimony. 

I am gonna ask some questions and so she did take 

an oath and we are -- I think we got the first one 

taken care of. 

I'll give you a little background, but I am 

gonna contest one of the charges and do need to 

create a record of it so ... 

MR. LINGENFELTER: Okay. Thank you. We'll 

hear from staff, the evidence that they have, and 

then provide you the opportunity. 

MR. ELKIND: Thank you. 

MR. LINGENFELTER: Thank you. 

MS. GODFREY: Margaret Godfrey, Volusia County 

Code Compliance. June 5th, 2018, while researching 

the property for a vacation rental, I found 

information regarding the property being a six 

bedroom/four bathroom home and the property 
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appraiser has it listed as a three bedroom/three 

bathroom home, depicted is two kitchens and it 

appears that the back of the garage was converted 

to living space. There are also plans from the 

original single family residence back in 2002 that 

showed three bedrooms and three bathrooms and only 

one kitchen and also it appears that where the 

downstairs kitchen is used to be the laundry room, 

which has now been moved. 

I also found that the swimming pool had a 

permit, but it had expired June 14th, 2003, without 

any inspection request and approvals and it is 

there so ... 

I have had discussions with the property owner 

and the owners' attorney, Mr. Elkind, via email and 

phone. Mr. Elkind has also had conversations with 

Scott Addison, the zoning manager, concerning the 

two kitchens. There have been no permit 

applications to date and the cited conditions 

remain unchanged. 

Staff is recommending a finding of 

noncompliance, with a compliance date of March 6th 

and a hearing to impose fines scheduled for 

March 20th and a 10-day affidavit certifying the 

safety of electrical installation where the new 
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kitchen is downstairs. 

MR. LINGENFELTER: Okay. Definition of 

kitchen is a freestanding stove? 

MS. GODFREY: Oh, it's a full kitchen, if you 

go up a couple (indicating). 

MR. LINGENFELTER: But you're gathering 

evidence. 

MS. GODFREY: Okay. Keep going. There we go. 

That's the second kitchen. The first kitchen is on 

the left, that's the permitted one, and that second 

kitchen on the right, stove, sink, refrigerator, 

dishwasher. 

MR. LINGENFELTER: But the thing that trips it 

in our ordinance is that freestanding stove? 

MS. GODFREY: It's got a stove. It's right 

there. 

MR. LINGENFELTER: No, I see that, but that's 

the 

MS. GODFREY: And it's actually advertised, 

the short-term rental has it advertised as, you can 

use the kitchen downstairs if you didn't feel like 

walking upstairs. It has two full kitchens. 

MR. LINGENFELTER: Okay. 

MR. WILD: Your question I don't think was 

answered. 
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MR. ZAHN: It's a zoning question, because 

we've had power for a stove kind of be the issue 

for many years and I think they have expanded that 

somewhat, but I'm not real familiar with it. 

You're probably gonna 

MS. GODFREY: That's why we wanted a 10-day 

affidavit. 

MR. ELKIND: More detail you're gonna want. 

MR. LINGENFELTER: Any other questions of 

staff, from the board, or did I take all the good 

ones? I tend to do that. 

All right. Mr. Elkind. 

MR. ELKIND: Yes, sir. Mr. Lingenfelter, if 

it's okay with the board, I'm going to just give 

you a short bit of background so it makes sense and 

I'm gonna ask if I may then ask some questions. 

MR. NEEDHAM: What's your relationship to 

this? I don't know if I understood why you're 

here. 

MR. ELKIND: I'm their attorney. 

MR. NEEDHAM: You're an attorney. Okay. 

Thanks. 

MR. WILD: Mr. Elkind, which part of this were 

you contesting, just so we can separate our lines? 

MR. ELKIND: Yeah, if I can explain it to you, 
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it will answer your question. It's really the 

kitchen is the issue. The kitchen is the issue. 

So let me explain what happened and this 

situation is edemic of a problem that we have in 

Volusia County. I'm sure other places as well, but 

certainly Volusia County. 

So my clients, who live Georgia, wanted to buy 

their dream home in Florida and they told the 

realtor, it's very important, we have to be able to 

rent it, you know, a few times during the year, 

during maybe the races and big times in order to 

supplement our income -- not supplement our income, 

but, you know, help pay for the cost of the house, 

because they want their dream home over at the 

beach, and they're very specific and I can show 

you, cause I have it here, but I'll just tell you, 

that the MLS listing lists it as more bedrooms than 

were on the original permits. 

It lists -- because this 1s where, I don't 

know if it was the VRBO or the MLS listing where 

Miss Godfrey got this, but this is the --

MS. GODFREY: The VRBO, yeah. 

MR. CINO: Let's just put it on the overhead. 

MR. LINGENFELTER: What's that? 

MR. CINO: Put that on the overhead so 
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everybody can see it. 

MR. ELKIND: And this is just background so 

you understand that my client is not somebody who 

decided to do work without permits and ignore the 

law. Mr. Bailey in particular, although he's a 

CFO, is very involved in the construction process, 

so he knows. 

So this actually tells you about, if you read 

the remarks down at the bottom, actually talks 

about the downstairs kitchen and, you know, the 

downstairs bedroom. It talks about it. So my 

client bought -- and this is not evidence in the 

case, this is not germane to the legal issues, but 

I just wanted you all to understand that these are 

some folks who are responsible, they asked the 

realtor, they say, if we can't rent it short-term, 

take it off the list, I don't want to waste a trip 

to Florida to see places that are not qualified and 

we can't buy. I've actually got the 

communications. 

And so they get there, move in, visit, they 

rent it out one time and they get a complaint from 

the neighbors, which is okay, and that starts this 

process, so Mrs. Bailey starts calling Margaret, 

probably a lot. 
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MS. GODFREY: Right after the --

MR. ELKIND: Right after the notice. They 

realize they're not gonna be able to get it 

resolved and their attorney in Georgia contacts me 

and I get involved, and so what I told them to do 

was to get a civil engineer and a GC lined -- or a 

contractor lined up, so that they can get their 

after-the-fact permits, talk with Mr. Leuzinger 

about it, and they've got everybody lined up ready 

to go, they've drawn the plans, they're able -- the 

construction is all good and they're able to get 

after-the-fact permits for it, but your code 

says -- I'm gonna answer your questions very 

specifically, Mr. Lingenfelter, about the code. 

Your code is unclear somewhat in the 

definition of what constitutes a kitchen, so I'm 

gonna go through a few of these with you because 

it's important and I'm gonna paraphrase a little 

bit. 

We have a definition in the code, Section 72-2 

of your Land Development Code, of a dwelling and it 

talks about, it's a building or portion thereof 

designed, occupied or intended for occupancy as a 

complete independent living facility for the 

exclusive use of one family, including permit, full 
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provisions for sleeping, eating, cooking and 

sanitation. A dwelling unit shall have no more 

than one kitchen, no more than one kitchen. 

The definition of a kitchen or kitchen 

facilities is any room or portion of a room within 

a building designed and/or used or intended to be 

used for the cooking or preparation of food, which 

may also include and it lists, stoves, microwave 

ovens, sinks, refrigerators, storage, cabinet-top 

working space or other food preparation equipment 

or any combination thereof. 

So, apparently, don't turn me in, the 

refrigerator that I have in my garage, under your 

code, under that definition, is a kitchen. I do 

live in unincorporated Volusia County. 

Now, this is the important part and here's 

what I want you to focus on. That same definition 

then concludes with this final sentence, this is a 

quote, this may not include outside grilling 

facilities or other apparatus determined by the 

zoning enforcement official to not constitute a 

kitchen. 

I'm gonna say that again or read it again, 

this may, not shall, but this may not include 

outside grilling facilities or other apparatus 
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determined by the zoning enforcement official to 

not constitute a kitchen. 

Now, that's where the hearing this morning 

would focus. We're ready -- as is, we're ready to 

get after-the-fact permits. These are responsible 

folks, who fortunately have the financial 

wherewithal, unlike some of the other unfortunate 

people I had to hear today, who can get permits 

ready to go, people have already inspected it, I 

mean, it's ready to go, but we can't -- we've 

requested and the zoning enforcement official has 

said and determined that to be a second kitchen, 

it's not permitted under the code. That's where 

we're at. 

Yes, sir. 

MR. ZAHN: Did you say that the zoning 

official has determined that? 

MS. GODFREY: Yes. 

MR. ELKIND: Yes. 

MR. ZAHN: So you've talked to Scott and he's 

already determined that and now you're presenting 

your argument why you disagree with him, although 

he's made that call. 

MR. ELKIND: Yes, sir, which is his job to do. 

MR. ZAHN: Okay. 
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MR. WILD: Is this single family? 

MR. ELKIND: Yes. 

MR. WILD: Is this a single family area? 

MS. GODFREY: It's actually zoned R-6. It 

could be a two family, however, this was built as a 

single. It has to meet certain requirements to be 

a two family, like size of the lot and things like 

that. Whether it does, I'm not sure, but it was 

built as a single, with one kitchen, three bedroom, 

three bath. 

MR. WILD: But the zoning wouldn't allow it to 

MS. GODFREY: Yes, it does have a potential, 

like I said, but there are other requirements it 

would have to meet before that so ... 

MR. ELKIND: And we have -- in fairness, we 

have talked about it, we're trying to figure a way 

to make it work, but ... 

MR. ZAHN: Zoning is a big issue. 

MR. ELKIND: We understand that and we have 

talked about it, but for purposes of today, I need 

to create a record in case we can't get those 

issues resolved, because it is our position and I 

hate to have to take it, quite frankly, but I took 

the case and I have to argue what I think is 
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I 

proper. 

MR. BROWN: Darren, is your mike up? 

MR. ELKIND: I'm just -- as short as I am, 

normally don't have that problem. 

MR. BROWN: I know you have a reporter here. 

I just want to make sure we're getting it on the 

record. 

MR. ELKIND: Yes, sir. 

UNIDENTIFIED SPEAKER: I don't think any of 

them are working. 

MR. BROWN: I think we lost it. 

MR. ELKIND: I'm more of a conspiracy 

theorist. Now you know why I have a court reporter 

here. In any event, so thank you for listening to 

those comments and, yeah, we're familiar with that, 

but I do want to go ahead and create the record. 

Our position is that the definition of kitchen 

is unconstitutional as written because it's vague 

and it vests in the zoning enforcement official 

absolutely unfair discretion to determine when 

something is and is not a cooking facility. 

So I wanted to ask him or any zoning 

enforcement, Scott 

MS. GODFREY: Is Scott here, no. 

MR. ELKIND: I can ask Margaret, but I --
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Miss Godfrey, but I'll ask her. 

MS. GODFREY: I go by what Scott actually 

says. He's got the final say-so. 

MR. WILD: In addition, if I remember 

correctly, quite a while ago we had the zoning 

official do some rulings with regard to what 

constitutes a kitchen and, in fact, they issued a 

memo apparently that expands the definition. 

Is that still in effect? Has that been 

MS. GODFREY: As far as the memo goes, what 

Scott actually said, that is a definite second 

kitchen in that house, whatever his determination. 

MR. CINO: Is Scott here? Is Scott out there? 

I can't see in the back. 

MR. BROWN: No, he was here earlier, but he 

had to -- they had the county lunch and they took 

off. 

MR. CINO: Okay. 

MR. WILD: This would have been, it was before 

Scott had that position, it was when Mary? 

MS. GODFREY: Yeah. 

MR. WILD: At any rate, the county came up 

with some definitions that said, if you have this 

and this, we're gonna constitute it as a kitchen, 

and I just wondered if that would be of any 
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assistance to you. 

MS. GODFREY: I know what he -- he says that, 

even if you take the stove out, it's still 

considered a kitchen, if you take the refrigerator 

out, it's still considered a kitchen. He said that 

is a kitchen so ... 

MR. WILD: I understand. 

MS. GODFREY: Yes. 

MR. WILD: I was sort of addressing the 

argument. 

MS. GODFREY: No, I know, but that's yeah. 

MR. ZAHN: So we don't have the info in front 

of us, however, it has been reviewed by Scott 

directly, as you stated earlier, and he's the 

the chief zoning enforcement official has 

determined that it is a kitchen. 

MR. ELKIND: Absolutely. No question about 

it. 

MR. ZAHN: In his opinion. 

MR. ELKIND: Absolutely. 

MR. ZAHN: Thank you. 

MR. ELKIND: No question. No dispute about 

that whatsoever. I've asked him to determine if it 

was and under the code, he presumably evaluated it 

and has given me in writing or in email that he 
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determines this is a kitchen. 

MR. LINGENFELTER: When the home was 

remodeled, is there fire separation between the two 

units? 

MS. GODFREY: It was never permitted. 

MR. ZAHN: That will be an after-the-fact 

permit issue to resolve, if it can be done, to meet 

those requirements. So really what we've got 

before us is, one is the pool, which you said that 

really is gonna be relatively easy to address, and 

it looks like the second two kind of tie to each 

other. 

The kitchen issue is gonna be one. If it's 

been ruled by the zoning official it's a kitchen 

then I rely on his opinion for information to make 

a judgment from this board, so that evidence has 

already been presented to us, so that's the end of 

that one. You can present your case for a record. 

That's what you're doing. 

And then the third one is just gonna be an 

after-the-fact, which is gonna be, can you meet all 

the requirements for building code, et cetera, et 

cetera, and then either do away with the kitchen or 

however that gets resolved so ... 

MR. ELKIND: Mr. Zahn, I think you hit the 
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nail on the head procedurally. These folks are 

lined up and ready to go with the permits as it is. 

If we can keep the kitchen, it's done very quickly. 

If they've got to rip out and demolish the kitchen 

then they've got to redesign the plans and do those 

plans. Either way it works out, it's gonna happen, 

so I'm not concerned about it getting done, but we 

do 

MR. ZAHN: Well, I'm ready for a motion as 

soon as you finish your presentation. 

MR. ELKIND: Miss Bailey, will you come up, 

please. And for the record, Mrs. Bailey did take 

an oath when the room was sworn in. 

THEREUPON, 

SHANNON BAILEY 

was called as a witness and, having previously been duly 

sworn, testified upon her oath as follows: 

EXAMINATION 

BY MR. ELKIND: 

Q Could you please state your name. 

A Shannon Bailey. 

MR. NEEDHAM: Get next to the microphone. 

MS. BAILEY: Shannon Bailey. 

MR. ELKIND: Do these work? 
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BY MR. ELKIND: 

Q Do you own the home along with your husband 

Blake at 103 Capri Drive? 

A Yes. 

Q Approximately when did you buy the home? 

A Last May. 

Q May of 2018? 

A Of 2018. 

Q Did Mr. Bailey do any construction work or 

have any construction work done on the home since you 

purchased it in May of 2018? 

A We did not. 

Q Do you use the downstairs as a separate 

dwelling unit? 

A We do not. 

Q Do you have the downstairs separated out for a 

separate family to live down there? 

A We do not. 

MR. ELKIND: I have no other questions for 

Mrs. Bailey. Thank you. For Mrs. Godfrey --

MR. WILD: Wait. 

MR. ELKIND: Oh, sorry. 

MR. WILD: Does anybody on the board have 

questions? 

MR. ELKIND: I'm going to object to anybody 
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from the board asking Miss Bailey questions. 

MR. ZAHN: You can object. Mr. Chairman, you 

want to overrule that or -- I don't have any 

questions anyway. 

MR. LINGENFELTER: Does anybody on the board 

have questions for Mrs. Bailey? 

MR. CINO: They have a right to ask questions. 

MR. ELKIND: What's that? 

MR. CINO: You've presented a witness, Darren, 

they've got a right to ask questions. 

MR. ELKIND: Well, depending on the question, 

may or may not. 

MR. CINO: Then object to the question. 

MR. NEEDHAM: It was stated that you intended 

to rent the property when you weren't there to make 

a few dollars or something. Were you gonna rent 

the downstairs as a unit and keep your possessions 

on the upstairs? 

MS. BAILEY: No, sir. 

MR. NEEDHAM: You're gonna rent the whole 

place, even with all your possessions in it; is 

that correct? 

MS. BAILEY: Yes, sir. 

MR. NEEDHAM: Okay. 
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MR. WILD: When you purchased -- when you were 

looking at purchasing the property, did I 

understand that one of your requirements was to be 

able to rent out part or all of the house? 

MR. ELKIND: All of the house. 

MR. WILD: Well, okay. 

MR. ELKIND: The issue -- we're not here about 

rentals. We know we can't rent it. They learned 

it. We'll take that up separately. So there's no 

issue of rental. 

MR. WILD: I was looking at the issue of 

whether or not the second kitchen was important 

with regard to splitting up the house or renting in 

their initial decision to buy this property. 

MR. NEEDHAM: That's why I asked the question 

I did, just to make sure we understand. 

MS. BAILEY: No, sir, we have never intended 

to have it as two separate rentals of any kind. 

MR. NEEDHAM: Didn't we receive testimony that 

you were inquiring as to whether you could rent 

part of it? 

MR. ELKIND: No. 

MS. BAILEY: No, sir, never. 

MR. NEEDHAM: Isn't that what you said 

earlier? 
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MS. BAILEY: No, never. 

MR. NEEDHAM: I misunderstood. 

MR. ZAHN: Would it be fair to say that the 

second kitchen is just merely a convenience for 

those downstairs? 

MR. ELKIND: Explain to them what you use it 

for. 

MS. BAILEY: Yes, sir. When we use the 

kitchen, we use it when we're out at the pool or if 

we want to sit outside and eat something. I keep 

beer and water and snacks in the fridge. It is not 

used as a kitchen where we would cook meals in 

there. It's for snacks and convenience. 

MR. LINGENFELTER: My only question is, the 

MLS listing states what was presented here. How 

did you inquire with the realtor that that work was 

permitted --

MR. ELKIND: I'm gonna --

MR. LINGENFELTER: -- or if there were any 

existing violations, I guess, is what is signed off 

on a disclosure? 

MR. ELKIND: Because of litigation that's 

imminent, that has nothing to do with the county, 

I'm gonna instruct her not to talk about anything 

to do with the realtor or that MLS listing. 
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I will tell you though, to answer your 

question, I'll just tell you this, I know they 

didn't call the realtor and say, are you sure that 

all the work that's listed in this house was 

permitted, can you show us the permits filed when 

the house was built. They didn't think to ask that 

question. 

MR. LINGENFELTER: But there is a disclosure 

that there are no violations on the property. 

MR. ELKIND: Oh, not only is there a 

disclosure, there weren't any and the seller signed 

an affidavit, the standard affidavit, when they 

sold it that there was no work done without a 

permit and the seller is a contractor. 

MR. LINGENFELTER: And that's what I was -

that's actually what I was -- the answer to the 

question I was seeking 

MR. ELKIND: Yeah. 

MR. LINGENFELTER: is that there's a 

disclosure at the time of sale. 

MR. ELKIND: It says there's no work without 

permits, no known violations of any code and there 

were in fact no code violations, and if they had 

never sought to rent it out, they just stayed there 

themselves, nobody probably would have ever called. 
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MR. LINGENFELTER: Thank you, Mr. Elkind. 

MR. ELKIND: And we would have known. For 

Miss Godfrey. 

MS. GODFREY: Yes, sir. 

THEREUPON, 

MARGARET GODFREY 

was called as a witness and, having been previously duly 

sworn, testified upon her oath as follows: 

DIRECT EXAMINATION 

BY MR. ELKIND: 

Q You have taken an oath, correct? 

A Yes, sir. 

Q And you are a code enforcement officer with 

the county of Volusia? 

A Yes. 

Q All right. You're familiar with the codes and 

were you the person that prepared the violation notices 

for this property? 

A Well, I signed them. I don't prepare them per 

se. They're already in the system set up a certain way. 

Q You signed them? 

A Yes. 

Q And you are familiar with the Volusia County's 

Land Development Code? 

A Somewhat, I mean, I do look them up, I have a 
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book so ... 

MR. CINO: Hold on a second. Hold on a 

second. Don? 

MR. NEEDHAM: I'm sorry. 

MR. ELKIND: No, take your time. 

MR. CINO: Okay. 

MR. ELKIND: You need a minute? Mr. Needham, 

you need a minute? No. We're good? 

MR. NEEDHAM: Good. 

MR. ELKIND: Should I proceed? 

MR. LINGENFELTER: Yes. 

BY MR. ELKIND: 

Q When the zoning enforcement official of the 

county of Volusia makes a decision whether a cooking 

apparatus constitutes or does not constitute a kitchen, 

are there any written criteria in the Volusia County 

Land Development Code by which the zoning enforcement 

official makes that decision? 

A Yes, he's the -- that's what he looks at when 

he makes a decision. 

Q Where is it written? 

A That's what Scott -

Q Listen to my question. 

A Yes. 

Q In fairness, I asked for -- I don't want to do 
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this to you. There is a provision of the code, I read 

it to you, it's in 72-2, the definition of kitchen or 

kitchen facilities 

A Uh-huh. 

Q -- and it refers to, other apparatus 

determined by the zoning enforcement official to not 

constitute a kitchen. 

A Right. 

Q Anywhere else in the code -- is it written 

down anywhere else in the code in writing that gives the 

zoning enforcement official some criteria, some 

standards, by which he'll make that decision that you're 

aware of? 

A I'm sure there is. I don't have the exact 

ordinance or any of that stuff, but it's always been 

either building official or enforcement official and 

it's at their discretion. 

Q You assume that there is? 

A That's what I've been told. 

Q But you're not familiar with it? 

A I have not seen the actual ordinance, but I've 

been that zoning official comes up with that 

determination, that's it. 

Q So you believe that somewhere else in the 

county code it is written down what those criteria are? 
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A Could be. I'd have to look. 

Q You don't know? 

A Uh-uh. 

Q Is that a no? 

A No. I'd have to look, but that's -- when 

Scott comes up to me with the plans and states, this is 

not supposed to be a kitchen, this is supposed to be a 

laundry room, somebody did something here, so there's 

definitely a second kitchen. 

Q Margaret, I just need a yes or a no. 

A Okay. 

Q Do you know whether in the code it's written 

down anywhere, a set of criteria, pursuant to which the 

zoning enforcement official makes the determination as 

to whether or not a set of other apparatus constitute a 

kitchen? 

Just if you know. If you don't know --

A I don't know. 

Q Thank you. Is there anyone else here today or 

in this department that you're aware of that has any 

knowledge of the code and what criteria are used by the 

county of Volusia to make a determination as to whether 

apparatus are or are not or do or do not constitute a 

kitchen? 

A He left. It was Scott actually. He was here. 
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He has left. 

MR. ELKIND: All right. Thank you. 

MS. GODFREY: You're welcome. 

MR. ELKIND: She's still my friend. I don't 

have any other evidence to present. 

MR. LINGENFELTER: Okay. 

MR. ELKIND: Just for purposes of the court 

reporter here, we do take the position that the 

code as written is unconstitutional on its face and 

as applied in this situation. 

MR. CINO: The kitchen issue only. 

MR. ELKIND: That's the kitchen. Yeah, we're 

gonna take care of everything else. It's only 

about whether we can have a kitchen or not have a 

kitchen. 

MR. CINO: Everything else is not an issue? 

MR. ELKIND: Correct. 

MR. CINO: Okay. 

MR. ELKIND: And also because the zoning 

enforcement official has absolutely unbridled 

discretion, there is nowhere in your code that says 

this is the criteria that she or the zoning 

enforcement official should use when making that 

determination, there's just not, so different 

zoning enforcement official could say my 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

29 

refrigerator in my garage is a cooking facility. 

I don't think it's moot to Mr. Needham or 

Mr. Zahn's point. It's not moot. I believe it is 

for you to decide whether or not -- you can 

certainly take the opinion of a zoning enforcement 

official, but I believe it is for you to decide 

whether or not the second set of cooking apparatus 

under these facts constitutes a kitchen. 

Thank you. 

MR. WILD: One comment, I think, and I 

probably shouldn't make it, but I will and that is 

that I believe that we have the requirement to know 

on the basis, once a decision has been made by the 

zoning official, that we have to follow that. I 

believe that's in our requirements. 

MR. ELKIND: I'll leave your attorney to 

answer that question. 

MR. CINO: That's correct. 

MR. LINGENFELTER: In the slide of the pair of 

kitchens that keeps on coming back, Mr. Elkind, are 

those accurate photos of the inside of the 

property? 

MR. ELKIND: Absolutely. Just so you know, 

the main kitchen, if you will, is on the second 

floor, the one that was permitted. 
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MR. LINGENFELTER: On the left? 

MR. ELKIND: Yes, sir. 

MR. LINGENFELTER: On the left of the slide 

three. 

MR. ELKIND: You got it. It's got the island. 

MR. LINGENFELTER: And the one on the right is 

in the lower level, off the pool? 

MR. ELKIND: Yeah. In fact, it opens up right 

out to the deck area, where they've got an outside 

seating. 

MR. LINGENFELTER: But these are accurate 

photos? 

MR. ELKIND: Absolutely. No question about 

it. 

MR. LINGENFELTER: What's the desire of the 

board? 

MR. CINO: These are inside. These are 

enclosed. This picture is showing that it's 

totally enclosed, not outside by the pool. 

MS. GODFREY: No, it's enclosed. 

MR. CINO: A summer kitchen. 

MR. ELKIND: They consider it a summer 

kitchen, because it's just a door, you know, 

that 

MR. CINO: It's not outside. 
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1 MR. ELKIND: No. It has a roof over it. 

2 MR. CINO: Okay. 

3 MR. ELKIND: But there's nowhere in your code 

4 that defines summer kitchen other than grilling 

facilities and it says may. 

6 MR. WILD: Mr. Chairman, are you ready for 

7 motions? 

8 MR. LINGENFELTER: Yeah. 

9 MR. CINO: Just break it down into three 

cases. 

11 MR. WILD: Yes, I was gonna take them 

12 individually, Charlie. 

13 MR. CINO: Please. 

14 MR. WILD: In case CB2018358, as a result of 

the evidence and testimony provided today, I move 

1 6 that we find in violation of the stated ordinance 

17 and set a hearing to impose a -- set a hearing to 

18 impose fine for the April 17th meeting, with a 

19 compliance date of April 15. 

MR. NEEDHAM: Second. 

21 MR. LINGENFELTER: Moved by Harry. Second by 

22 Don? 

23 MR. NEEDHAM: Yes, sir. 

24 MR. LINGENFELTER: All those in favor signify 

by saying aye. 
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(THEREUPON, all board members collectively respond aye.) 

MR. LINGENFELTER: Opposed like sign. 

(No response.) 

MR. LINGENFELTER: Motion carries. 

MR. WILD: Mr. Chairman, I'll move in case 

2018359, as a result of the evidence and other 

testimony provided today, that we have a finding of 

noncompliance in the -- with regard to the stated 

ordinance and set a hearing to impose fine for the 

April 17th meeting, compliance date April 12. 

MR. NEEDHAM: Second. 

MR. LINGENFELTER: Moved by Harry, seconded by 

Don. All those in favor signify by saying aye. 

(THEREUPON, all board members collectively respond aye.) 

MR. LINGENFELTER: Opposed like sign. 

(No response.) 

MR. LINGENFELTER: Motion carries. 

MR. WILD: Mr. Chairman, in case 2018360, as a 

result of the evidence and other testimony provided 

today, I move that we find a finding of 

noncompliance, with a compliance date of 

April 15th, hearing to impose fine April 17th. 

MR. NEEDHAM: Second. 

MR. LINGENFELTER: Moved by Harry, seconded by 

Don. All those in favor signify by saying aye. 
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(THEREUPON, all board members collectively respond aye.) 

MR. LINGENFELTER: Opposed like sign. 

(No response.) 

MR. LINGENFELTER: Motion carries. 

MR. ELKIND: Can I ask, only cause I was 

writing notes, if I may, Mr. Chair? 

MR. LINGENFELTER: Yes. 

MR. ELKIND: Just a question. Did you say 

April 12th for the second one and then April 15th 

for the --

MR. WILD: I did for compliance date, but the 

real important part is the hearing to impose fine. 

MR. ELKIND: And they're all on April 17th. 

MS. GODFREY: Yes. 

MR. ZAHN: Hearing is on the 17th. 

MR. ELKIND: Nothing due earlier than and 12th 

April 12th and/or 15th. 

MR. LINGENFELTER: Correct. All right. 

MR. ELKIND: May I be excused? 

MR. LINGENFELTER: Thank you, sir. 

(THEREUPON, the hearing concluded at 10:50 a.m.) 
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	PRESENT: 
	CHAD LINGENFELTER, Chair 
	HARRY WILD, JR., Vice-Chair 
	VIKKI LEONARD 
	PETE ZAHN 
	JERRY SMITH 
	DONALD NEEDHAM 
	CHARLES CINO, Board Attorney 
	RUSS BROWN, Assistant County Attorney 
	KERRY LEUZINGER, Chief Building Official 
	MEGHAN LINDSEY, Code Enforcement Board Clerk 
	P R O C E E D I N G S 
	P R O C E E D I N G S 
	MR. LINGENFELTER: CEB2018358, Blake Bailey and Shannon Bailey. I'm gonna read all of these, handle these cases together, Margaret? 
	MS. GODFREY: Yes. 
	MR. LINGENFELTER: Okay. Possible violation of Volusia County Code of Ordinances, Chapter 22-2, Sections 105.1 and 109.3, construction without required permits, expired pool and fence permit at 103 Capri Drive near Ormond Beach. 
	CEB2018359, possible violation of Volusia County Code of Ordinances, Chapter 72, Article II, Division 7, Section 72-241, maintaining a duplex dwelling or use where not permitted at 103 Capri Drive. 
	CEB2018360, possible violation Volusia County Code of Ordinances, Chapter 22-2, Sections 105.1 and 109.3, construction without the required permits for interior remodel. 
	Those three cases. Okay. All right. Is there a respondent? 
	MS. GODFREY: Mr. Elkind is here. 
	MR. LINGENFELTER: Okay. Name and address for the record and do you wish just to provide us information or are you gonna contest these 
	violations? 
	MR. ELKIND: Good morning. My name is Darren Elkind. My professional address is 505 Deltona Boulevard. I typically start any presentation with, it's my pleasure to be here this morning, but since it's the Code Enforcement Board, I can't in good conscience say that. 
	With that said, Mrs. Bailey, Shannon Bailey, is here and she is going to provide some testimony. I am gonna ask some questions and so she did take an oath and we are --I think we got the first one taken care of. 
	I'll give you a little background, but I am gonna contest one of the charges and do need to create a record of it so ... 
	MR. LINGENFELTER: Okay. Thank you. We'll hear from staff, the evidence that they have, and then provide you the opportunity. 
	MR. ELKIND: Thank you. 
	MR. LINGENFELTER: Thank you. 
	MS. GODFREY: Margaret Godfrey, Volusia County Code Compliance. June 5th, 2018, while researching the property for a vacation rental, I found information regarding the property being a six 
	bedroom/four bathroom home and the property 
	appraiser has it listed as a three bedroom/three 
	bathroom home, depicted is two kitchens and it 
	appears that the back of the garage was converted 
	to living space. There are also plans from the 
	original single family residence back in 2002 that 
	showed three bedrooms and three bathrooms and only 
	one kitchen and also it appears that where the 
	downstairs kitchen is used to be the laundry room, 
	which has now been moved. 
	I also found that the swimming pool had a permit, but it had expired June 14th, 2003, without any inspection request and approvals and it is there so ... 
	I have had discussions with the property owner and the owners' attorney, Mr. Elkind, via email and phone. Mr. Elkind has also had conversations with Scott Addison, the zoning manager, concerning the two kitchens. There have been no permit applications to date and the cited conditions remain unchanged. 
	Staff is recommending a finding of noncompliance, with a compliance date of March 6th and a hearing to impose fines scheduled for March 20th and a 10-day affidavit certifying the 
	safety of electrical installation where the new 
	kitchen is downstairs. MR. LINGENFELTER: Okay. Definition of kitchen is a freestanding stove? MS. GODFREY: Oh, it's a full kitchen, if you go up a couple (indicating). MR. LINGENFELTER: But you're gathering evidence. 
	MS. GODFREY: Okay. Keep going. There we go. That's the second kitchen. The first kitchen is on the left, that's the permitted one, and that second kitchen on the right, stove, sink, refrigerator, dishwasher. 
	MR. LINGENFELTER: But the thing that trips it in our ordinance is that freestanding stove? MS. GODFREY: It's got a stove. It's right there. MR. LINGENFELTER: No, I see that, but that's the 
	MS. GODFREY: And it's actually advertised, the short-term rental has it advertised as, you can use the kitchen downstairs if you didn't feel like walking upstairs. It has two full kitchens. 
	MR. LINGENFELTER: Okay. 
	MR. WILD: Your question I don't think was 
	answered. 
	MR. ZAHN: It's a zoning question, because we've had power for a stove kind of be the issue for many years and I think they have expanded that somewhat, but I'm not real familiar with it. 
	You're probably gonna MS. GODFREY: That's why we wanted a 10-day affidavit. MR. ELKIND: More detail you're gonna want. 
	MR. LINGENFELTER: Any other questions of staff, from the board, or did I take all the good ones? I tend to do that. 
	All right. Mr. Elkind. 
	MR. ELKIND: Yes, sir. Mr. Lingenfelter, if it's okay with the board, I'm going to just give you a short bit of background so it makes sense and I'm gonna ask if I may then ask some questions. 
	MR. NEEDHAM: What's your relationship to this? I don't know if I understood why you're here. 
	MR. 
	MR. 
	MR. 
	ELKIND: 
	I'm their attorney. 

	MR. 
	MR. 
	NEEDHAM: 
	You're 
	an 
	attorney. Okay. 

	Thanks. 
	Thanks. 


	MR. WILD: Mr. Elkind, which part of this were you contesting, just so we can separate our lines? 
	MR. ELKIND: Yeah, if I can explain it to you, 
	it will answer your question. It's really the 
	kitchen is the issue. The kitchen is the issue. 
	So let me explain what happened and this situation is edemic of a problem that we have in Volusia County. I'm sure other places as well, but certainly Volusia County. 
	So my clients, who live Georgia, wanted to buy their dream home in Florida and they told the realtor, it's very important, we have to be able to rent it, you know, a few times during the year, during maybe the races and big times in order to supplement our income --not supplement our income, but, you know, help pay for the cost of the house, because they want their dream home over at the beach, and they're very specific and I can show you, cause I have it here, but I'll just tell you, that the MLS listing l
	It lists --because this 1s where, I don't know if it was the VRBO or the MLS listing where Miss Godfrey got this, but this is the -
	-

	MS. GODFREY: The VRBO, yeah. 
	MR. CINO: Let's just put it on the overhead. 
	MR. LINGENFELTER: What's that? 
	MR. CINO: Put that on the overhead so 
	everybody can see it. 
	MR. ELKIND: And this is just background so you understand that my client is not somebody who decided to do work without permits and ignore the law. Mr. Bailey in particular, although he's a CFO, is very involved in the construction process, so he knows. 
	So this actually tells you about, if you read the remarks down at the bottom, actually talks about the downstairs kitchen and, you know, the downstairs bedroom. It talks about it. So my client bought --and this is not evidence in the case, this is not germane to the legal issues, but I just wanted you all to understand that these are some folks who are responsible, they asked the realtor, they say, if we can't rent it short-term, take it off the list, I don't want to waste a trip to Florida to see places th
	And so they get there, move in, visit, they rent it out one time and they get a complaint from the neighbors, which is okay, and that starts this process, so Mrs. Bailey starts calling Margaret, 
	probably a lot. 
	MS. GODFREY: Right after the -
	-

	MR. ELKIND: Right after the notice. They realize they're not gonna be able to get it resolved and their attorney in Georgia contacts me and I get involved, and so what I told them to do was to get a civil engineer and a GC lined --or a contractor lined up, so that they can get their after-the-fact permits, talk with Mr. Leuzinger about it, and they've got everybody lined up ready to go, they've drawn the plans, they're able --the construction is all good and they're able to get after-the-fact permits for it
	Your code is unclear somewhat in the definition of what constitutes a kitchen, so I'm gonna go through a few of these with you because it's important and I'm gonna paraphrase a little bit. 
	We have a definition in the code, Section 72-2 of your Land Development Code, of a dwelling and it talks about, it's a building or portion thereof designed, occupied or intended for occupancy as a complete independent living facility for the 
	exclusive use of one family, including permit, full 
	provisions for sleeping, eating, cooking and 
	sanitation. A dwelling unit shall have no more 
	than one kitchen, no more than one kitchen. 
	The definition of a kitchen or kitchen facilities is any room or portion of a room within a building designed and/or used or intended to be used for the cooking or preparation of food, which may also include and it lists, stoves, microwave ovens, sinks, refrigerators, storage, cabinet-top working space or other food preparation equipment or any combination thereof. 
	So, apparently, don't turn me in, the refrigerator that I have in my garage, under your code, under that definition, is a kitchen. I do live in unincorporated Volusia County. 
	Now, this is the important part and here's what I want you to focus on. That same definition then concludes with this final sentence, this is a quote, this may not include outside grilling facilities or other apparatus determined by the zoning enforcement official to not constitute a kitchen. 
	I'm gonna say that again or read it again, this may, not shall, but this may not include outside grilling facilities or other apparatus 
	determined by the zoning enforcement official to 
	not constitute a kitchen. 
	Now, that's where the hearing this morning would focus. We're ready --as is, we're ready to get after-the-fact permits. These are responsible folks, who fortunately have the financial wherewithal, unlike some of the other unfortunate people I had to hear today, who can get permits ready to go, people have already inspected it, I mean, it's ready to go, but we can't --we've requested and the zoning enforcement official has said and determined that to be a second kitchen, it's not permitted under the code. Th
	Yes, sir. 
	MR. ZAHN: Did you say that the zoning official has determined that? MS. GODFREY: Yes. MR. ELKIND: Yes. MR. ZAHN: So you've talked to Scott and he's 
	already determined that and now you're presenting your argument why you disagree with him, although he's made that call. 
	MR. ELKIND: Yes, sir, which is his job to do. 
	MR. ZAHN: Okay. 
	MR. WILD: Is this single family? 
	MR. ELKIND: Yes. 
	MR. WILD: Is this a single family area? 
	MS. GODFREY: It's actually zoned R-6. It 
	could be a two family, however, this was built as a single. It has to meet certain requirements to be a two family, like size of the lot and things like that. Whether it does, I'm not sure, but it was built as a single, with one kitchen, three bedroom, three bath. 
	MR. WILD: But the zoning wouldn't allow it to 
	MS. GODFREY: Yes, it does have a potential, like I said, but there are other requirements it would have to meet before that so ... 
	MR. ELKIND: And we have --in fairness, we have talked about it, we're trying to figure a way to make it work, but ... 
	MR. ZAHN: Zoning is a big issue. 
	MR. ELKIND: We understand that and we have talked about it, but for purposes of today, I need to create a record in case we can't get those issues resolved, because it is our position and 
	I hate to have to take it, quite frankly, but I took the case and I have to argue what I think is 
	proper. 
	MR. BROWN: Darren, is your mike up? 
	MR. ELKIND: I'm just --as short as I am, normally don't have that problem. 
	MR. BROWN: I know you have a reporter here. I just want to make sure we're getting it on the record. 
	MR. ELKIND: Yes, sir. 
	UNIDENTIFIED SPEAKER: I don't think any of them are working. MR. BROWN: I think we lost it. MR. ELKIND: I'm more of a conspiracy 
	theorist. Now you know why I have a court reporter here. In any event, so thank you for listening to those comments and, yeah, we're familiar with that, but I do want to go ahead and create the record. 
	Our position is that the definition of kitchen is unconstitutional as written because it's vague and it vests in the zoning enforcement official absolutely unfair discretion to determine when something is and is not a cooking facility. 
	So I wanted to ask him or any zoning enforcement, Scott 
	MS. GODFREY: Is Scott here, no. 
	MR. ELKIND: I can ask Margaret, but I -
	-

	Miss Godfrey, but I'll ask her. MS. GODFREY: I go by what Scott actually says. He's got the final say-so. 
	MR. WILD: In addition, if I remember correctly, quite a while ago we had the zoning official do some rulings with regard to what constitutes a kitchen and, in fact, they issued a memo apparently that expands the definition. 
	Is that still in effect? Has that been 
	MS. GODFREY: As far as the memo goes, what Scott actually said, that is a definite second kitchen in that house, whatever his determination. 
	MR. CINO: Is Scott here? Is Scott out there? I can't see in the back. 
	MR. BROWN: No, he was here earlier, but he had to --they had the county lunch and they took off. 
	MR. CINO: Okay. 
	MR. WILD: This would have been, it was before Scott had that position, it was when Mary? MS. GODFREY: Yeah. MR. WILD: At any rate, the county came up 
	with some definitions that said, if you have this and this, we're gonna constitute it as a kitchen, 
	and I just wondered if that would be of any 
	assistance to you. 
	MS. GODFREY: I know what he --he says that, even if you take the stove out, it's still considered a kitchen, if you take the refrigerator out, it's still considered a kitchen. He said that is a kitchen so ... 
	MR. WILD: I understand. 
	MS. GODFREY: Yes. 
	MR. WILD: I was sort of addressing the argument. 
	MS. GODFREY: No, I know, but that's yeah. 
	MR. ZAHN: So we don't have the info in front of us, however, it has been reviewed by Scott 
	directly, as you stated earlier, and he's the 
	the chief zoning enforcement official has 
	determined that it is a kitchen. 
	MR. ELKIND: Absolutely. No question about it. 
	MR. ZAHN: In his opinion. 
	MR. ELKIND: Absolutely. 
	MR. ZAHN: Thank you. 
	MR. ELKIND: No question. No dispute about that whatsoever. I've asked him to determine if it was and under the code, he presumably evaluated it 
	and has given me in writing or in email that he 
	determines this is a kitchen. 
	MR. LINGENFELTER: When the home was remodeled, is there fire separation between the two units? 
	MS. GODFREY: It was never permitted. 
	MR. ZAHN: That will be an after-the-fact permit issue to resolve, if it can be done, to meet those requirements. So really what we've got before us is, one is the pool, which you said that really is gonna be relatively easy to address, and it looks like the second two kind of tie to each other. 
	The kitchen issue is gonna be one. If it's been ruled by the zoning official it's a kitchen then I rely on his opinion for information to make a judgment from this board, so that evidence has already been presented to us, so that's the end of that one. You can present your case for a record. That's what you're doing. 
	And then the third one is just gonna be an after-the-fact, which is gonna be, can you meet all the requirements for building code, et cetera, et cetera, and then either do away with the kitchen or however that gets resolved so ... 
	MR. ELKIND: Mr. Zahn, I think you hit the 
	nail on the head procedurally. These folks are lined up and ready to go with the permits as it is. If we can keep the kitchen, it's done very quickly. If they've got to rip out and demolish the kitchen then they've got to redesign the plans and do those plans. Either way it works out, it's gonna happen, so I'm not concerned about it getting done, but we do 
	MR. ZAHN: Well, I'm ready for a motion as soon as you finish your presentation. 
	MR. ELKIND: Miss Bailey, will you come up, please. And for the record, Mrs. Bailey did take an oath when the room was sworn in. 
	THEREUPON, 
	SHANNON BAILEY was called as a witness and, having previously been duly sworn, testified upon her oath as follows: 
	EXAMINATION BY MR. ELKIND: 
	Q 
	Q 
	Q 
	Could 
	you 
	please 
	state 
	your 
	name. 

	A 
	A 
	Shannon Bailey. 

	TR
	MR. 
	NEEDHAM: 
	Get 
	next 
	to the microphone. 

	TR
	MS. 
	BAILEY: 
	Shannon Bailey. 

	TR
	MR. 
	ELKIND: 
	Do 
	these work? 


	BY MR. ELKIND: 
	Q 
	Q 
	Q 
	Do 
	you 
	own 
	the 
	home 
	along 
	with 
	your 
	husband 

	Blake 
	Blake 
	at 
	103 Capri 
	Drive? 

	A 
	A 
	Yes. 


	Q Approximately when did you buy the home? A Last May. Q May of 2018? A Of 2018. Q Did Mr. Bailey do any construction work or 
	have any construction work done on the home since you 
	purchased it in May of 2018? A We did not. Q Do you use the downstairs as a separate 
	dwelling unit? A We do not. Q Do you have the downstairs separated out for a 
	separate family to live down there? A We do not. MR. ELKIND: I have no other questions for 
	Mrs. Bailey. Thank you. For Mrs. Godfrey -MR. WILD: Wait. MR. ELKIND: Oh, sorry. MR. WILD: Does anybody on the board have 
	-

	questions? MR. ELKIND: I'm going to object to anybody 
	from the board asking Miss Bailey questions. 
	MR. ZAHN: You can object. Mr. Chairman, you want to overrule that or --I don't have any questions anyway. 
	MR. LINGENFELTER: Does anybody on the board have questions for Mrs. Bailey? 
	MR. CINO: They have a right to ask questions. 
	MR. ELKIND: What's that? 
	MR. CINO: You've presented a witness, Darren, they've got a right to ask questions. MR. ELKIND: Well, depending on the question, may or may not. 
	MR. CINO: Then object to the question. 
	MR. NEEDHAM: It was stated that you intended to rent the property when you weren't there to make a few dollars or something. Were you gonna rent the downstairs as a unit and keep your possessions on the upstairs? 
	MS. BAILEY: No, sir. 
	MR. NEEDHAM: You're gonna rent the whole place, even with all your possessions in it; is that correct? 
	MS. BAILEY: Yes, sir. 
	MR. NEEDHAM: Okay. 
	MR. WILD: When you purchased --when you were looking at purchasing the property, did I understand that one of your requirements was to be able to rent out part or all of the house? 
	MR. ELKIND: All of the house. 
	MR. WILD: Well, okay. 
	MR. ELKIND: The issue --we're not here about rentals. We know we can't rent it. They learned 
	it. We'll take that up separately. So there's no 
	issue of rental. 
	MR. WILD: I was looking at the issue of whether or not the second kitchen was important with regard to splitting up the house or renting in their initial decision to buy this property. 
	MR. NEEDHAM: That's why I asked the question I did, just to make sure we understand. MS. BAILEY: No, sir, we have never intended to have it as two separate rentals of any kind. 
	MR. NEEDHAM: Didn't we receive testimony that you were inquiring as to whether you could rent part of it? 
	MR. ELKIND: No. 
	MS. BAILEY: No, sir, never. 
	MR. NEEDHAM: Isn't that what you said earlier? 
	MS. BAILEY: No, never. 
	MR. NEEDHAM: I misunderstood. 
	MR. ZAHN: Would it be fair to say that the second kitchen is just merely a convenience for those downstairs? MR. ELKIND: Explain to them what you use it for. 
	MS. BAILEY: Yes, sir. When we use the kitchen, we use it when we're out at the pool or if we want to sit outside and eat something. I keep beer and water and snacks in the fridge. It is not used as a kitchen where we would cook meals in there. It's for snacks and convenience. 
	MR. LINGENFELTER: My only question is, the MLS listing states what was presented here. How did you inquire with the realtor that that work was permitted -
	-

	MR. ELKIND: I'm gonna -
	-

	MR. LINGENFELTER: --or if there were any existing violations, I guess, is what is signed off on a disclosure? 
	MR. ELKIND: Because of litigation that's imminent, that has nothing to do with the county, I'm gonna instruct her not to talk about anything to do with the realtor or that MLS listing. 
	I will tell you though, to answer your question, I'll just tell you this, I know they didn't call the realtor and say, are you sure that all the work that's listed in this house was permitted, can you show us the permits filed when the house was built. They didn't think to ask that question. 
	MR. LINGENFELTER: But there is a disclosure that there are no violations on the property. 
	MR. ELKIND: Oh, not only is there a disclosure, there weren't any and the seller signed an affidavit, the standard affidavit, when they sold it that there was no work done without a permit and the seller is a contractor. 
	MR. LINGENFELTER: And that's what I was -that's actually what I was --the answer to the question I was seeking 
	MR. ELKIND: Yeah. MR. LINGENFELTER: is that there's a disclosure at the time of sale. 
	MR. ELKIND: It says there's no work without permits, no known violations of any code and there were in fact no code violations, and if they had never sought to rent it out, they just stayed there themselves, nobody probably would have ever called. 
	MR. LINGENFELTER: Thank you, Mr. Elkind. MR. ELKIND: And we would have known. For Miss Godfrey. MS. GODFREY: Yes, sir. THEREUPON, 
	MARGARET GODFREY was called as a witness and, having been previously duly sworn, testified upon her oath as follows: 
	DIRECT EXAMINATION 
	BY MR. ELKIND: Q You have taken an oath, correct? A Yes, sir. Q And you are a code enforcement officer with 
	the county of Volusia? A Yes. Q All right. You're familiar with the codes and 
	were you the person that prepared the violation notices for this property? A Well, I signed them. I don't prepare them per 
	se. They're already in the system set up a certain way. Q You signed them? A Yes. Q And you are familiar with the Volusia County's 
	Land Development Code? 
	A Somewhat, I mean, I do look them up, I have a 
	book so ... 
	MR. CINO: Hold on a second. Hold on a 
	second. Don? 
	MR. NEEDHAM: I'm sorry. 
	MR. ELKIND: No, take your time. 
	MR. CINO: Okay. 
	MR. ELKIND: You need a minute? Mr. Needham, 
	you need a minute? No. We're good? 
	MR. NEEDHAM: Good. 
	MR. ELKIND: Should I proceed? 
	MR. LINGENFELTER: Yes. BY MR. ELKIND: 
	Q When the zoning enforcement official of the county of Volusia makes a decision whether a cooking apparatus constitutes or does not constitute a kitchen, are there any written criteria in the Volusia County Land Development Code by which the zoning enforcement official makes that decision? 
	A Yes, he's the --that's what he looks at when he makes a decision. 
	Q Where is it written? 
	A That's what Scott -
	Q Listen to my question. 
	A Yes. 
	Q In fairness, I asked for --I don't want to do 
	this to you. There is a provision of the code, I read 
	it to you, it's in 72-2, the definition of kitchen or 
	kitchen facilities 
	A Uh-huh. 
	Q --and it refers to, other apparatus determined by the zoning enforcement official to not constitute a kitchen. 
	A Right. 
	Q Anywhere else in the code --is it written down anywhere else in the code in writing that gives the zoning enforcement official some criteria, some standards, by which he'll make that decision that you're aware of? 
	A I'm sure there is. I don't have the exact ordinance or any of that stuff, but it's always been either building official or enforcement official and it's at their discretion. 
	Q You assume that there is? 
	A That's what I've been told. 
	Q But you're not familiar with it? 
	A I have not seen the actual ordinance, but I've been that zoning official comes up with that determination, that's it. 
	Q So you believe that somewhere else in the 
	county code it is written down what those criteria are? 
	A Could be. I'd have to look. 
	Q You don't know? 
	A Uh-uh. 
	Q Is that a no? 
	A No. I'd have to look, but that's --when 
	Scott comes up to me with the plans and states, this is not supposed to be a kitchen, this is supposed to be a laundry room, somebody did something here, so there's definitely a second kitchen. 
	Q Margaret, I just need a yes or a no. 
	A Okay. 
	Q Do you know whether in the code it's written down anywhere, a set of criteria, pursuant to which the zoning enforcement official makes the determination as to whether or not a set of other apparatus constitute a kitchen? 
	Just if you know. If you don't know -
	-

	A I don't know. 
	Q Thank you. Is there anyone else here today or in this department that you're aware of that has any knowledge of the code and what criteria are used by the county of Volusia to make a determination as to whether apparatus are or are not or do or do not constitute a kitchen? 
	A He left. It was Scott actually. He was here. 
	He has left. MR. ELKIND: All right. Thank you. MS. GODFREY: You're welcome. MR. ELKIND: She's still my friend. I don't 
	have any other evidence to present. MR. LINGENFELTER: Okay. MR. ELKIND: Just for purposes of the court 
	reporter here, we do take the position that the code as written is unconstitutional on its face and as applied in this situation. 
	MR. CINO: The kitchen issue only. 
	MR. ELKIND: That's the kitchen. Yeah, we're gonna take care of everything else. It's only about whether we can have a kitchen or not have a kitchen. 
	MR. CINO: Everything else is not an issue? MR. ELKIND: Correct. MR. CINO: Okay. MR. ELKIND: And also because the zoning 
	enforcement official has absolutely unbridled discretion, there is nowhere in your code that says this is the criteria that she or the zoning enforcement official should use when making that determination, there's just not, so different zoning enforcement official could say my 
	refrigerator in my garage is a cooking facility. 
	I don't think it's moot to Mr. Needham or Mr. Zahn's point. It's not moot. I believe it is for you to decide whether or not --you can certainly take the opinion of a zoning enforcement official, but I believe it is for you to decide whether or not the second set of cooking apparatus under these facts constitutes a kitchen. 
	Thank you. 
	MR. WILD: One comment, I think, and I probably shouldn't make it, but I will and that is that I believe that we have the requirement to know on the basis, once a decision has been made by the zoning official, that we have to follow that. I believe that's in our requirements. 
	MR. ELKIND: I'll leave your attorney to answer that question. 
	MR. CINO: That's correct. 
	MR. LINGENFELTER: In the slide of the pair of kitchens that keeps on coming back, Mr. Elkind, are those accurate photos of the inside of the property? 
	MR. ELKIND: Absolutely. Just so you know, the main kitchen, if you will, is on the second floor, the one that was permitted. 
	MR. LINGENFELTER: On the left? 
	MR. ELKIND: Yes, sir. 
	MR. LINGENFELTER: On the left of the slide three. MR. ELKIND: You got it. It's got the island. MR. LINGENFELTER: And the one on the right is 
	in the lower level, off the pool? 
	MR. ELKIND: Yeah. In fact, it opens up right out to the deck area, where they've got an outside seating. 
	MR. LINGENFELTER: But these are accurate photos? MR. ELKIND: Absolutely. No question about it. MR. LINGENFELTER: What's the desire of the board? 
	MR. CINO: These are inside. These are enclosed. This picture is showing that it's totally enclosed, not outside by the pool. 
	MS. GODFREY: No, it's enclosed. 
	MR. CINO: A summer kitchen. 
	MR. ELKIND: They consider it a summer kitchen, because it's just a door, you know, that 
	MR. CINO: It's not outside. 
	1 
	1 
	1 
	MR. ELKIND: No. It has a roof over it. 

	2 
	2 
	MR. CINO: Okay. 

	3 
	3 
	MR. ELKIND: But there's nowhere in your code 

	4 
	4 
	that defines summer kitchen other than grilling 

	TR
	facilities and it says may. 

	6 
	6 
	MR. WILD: Mr. Chairman, are you ready for 

	7 
	7 
	motions? 

	8 
	8 
	MR. LINGENFELTER: Yeah. 

	9 
	9 
	MR. CINO: Just break it down into three 

	TR
	cases. 

	11 
	11 
	MR. WILD: Yes, I was gonna take them 

	12 
	12 
	individually, Charlie. 

	13 
	13 
	MR. CINO: Please. 

	14 
	14 
	MR. WILD: In case CB2018358, as a result of 

	TR
	the evidence and testimony provided today, I move 

	1 6 
	1 6 
	that we find in violation of the stated ordinance 

	17 
	17 
	and set a hearing to impose a -set a hearing to 
	-


	18 
	18 
	impose fine for the April 17th meeting, with a 

	19 
	19 
	compliance date of April 15. 

	TR
	MR. NEEDHAM: Second. 

	21 
	21 
	MR. LINGENFELTER: Moved by Harry. Second by 

	22 
	22 
	Don? 

	23 
	23 
	MR. NEEDHAM: Yes, sir. 

	24 
	24 
	MR. LINGENFELTER: All those in favor signify 

	TR
	by saying aye. 


	(THEREUPON, all board members collectively respond aye.) 
	MR. LINGENFELTER: Opposed like sign. 
	(No response.) MR. LINGENFELTER: Motion carries. MR. WILD: Mr. Chairman, I'll move in case 
	2018359, as a result of the evidence and other testimony provided today, that we have a finding of noncompliance in the --with regard to the stated ordinance and set a hearing to impose fine for the April 17th meeting, compliance date April 12. 
	MR. NEEDHAM: Second. MR. LINGENFELTER: Moved by Harry, seconded by Don. All those in favor signify by saying aye. (THEREUPON, all board members collectively respond aye.) MR. LINGENFELTER: Opposed like sign. 
	(No response.) MR. LINGENFELTER: Motion carries. MR. WILD: Mr. Chairman, in case 2018360, as a 
	result of the evidence and other testimony provided today, I move that we find a finding of noncompliance, with a compliance date of April 15th, hearing to impose fine April 17th. 
	MR. NEEDHAM: Second. MR. LINGENFELTER: Moved by Harry, seconded by Don. All those in favor signify by saying aye. 
	(THEREUPON, all board members collectively respond aye.) 
	MR. LINGENFELTER: Opposed like sign. 
	(No response.) 
	MR. LINGENFELTER: Motion carries. 
	MR. ELKIND: Can I ask, only cause I was writing notes, if I may, Mr. Chair? MR. LINGENFELTER: Yes. MR. ELKIND: Just a question. Did you say 
	April 12th for the second one and then April 15th for the -MR. WILD: I did for compliance date, but the real important part is the hearing to impose fine. 
	-

	MR. ELKIND: And they're all on April 17th. 
	MS. GODFREY: Yes. 
	MR. ZAHN: Hearing is on the 17th. 
	MR. ELKIND: Nothing due earlier than and 12th April 12th and/or 15th. 
	MR. LINGENFELTER: Correct. All right. 
	MR. ELKIND: May I be excused? 
	MR. LINGENFELTER: Thank you, sir. 
	(THEREUPON, the hearing concluded at 10:50 a.m.) 
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